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l. INTRODUCTION!

A. STATUTORY BASISAND FACTORS

Basiclaw in theVirginia Codegivesauthority to asses civil chagesandcivil
penalties’ in administrativeactions,including

e Civil chargesn ConsenOrders;
* Civil pendtiesin Va. Code§ 10.1-:1186SpecialOrders;and

e Civil penaltiesof upto $100,000n cettain FormalHearingOrders.

This guidanee setsout the speeific criteria usel by the Departmenbf Environmental
Qualty (“Departrrent”) to calculae appropriatecivil chargesandcivil penaltiesin
adminstratve actionsfor the Air Programthe WasteProgram andthe WaterQuality and
WaterResourcedanagenentPrograns. This guidane doesnotaddresscivil penaly
calculdionsin judicial procesdingsnordoes it addresdinesin criminal prosecutions.
Mobile sourcechargs andpenaltiesare disaussedin separatguidane.

! Disclamer: Guidance documers aredevelopedss guidanceand assuch,setforth presumptiveoperatirg
procedures.See Va. Code§ 2.2-4001 Guidancedocumentsdo not estildish or affectlegalrights or obligations, do
not establisha binding nom, andarenot determinativeof theissuesaddessed.Decisionsin individual caseswill

be madeby applying thelaws, regulationsand pdlicies of the Commawealthto casespecificfacts This guidance
supersedehater Fourof the Decanber 1999Depatmentof EnvironmentalQuality Enforcemat Manual.

2 Civil chagesard civil pendties are notdefinedin the Virginia Code. Theauthorizingstatutestateswhetherthe
paymnentis calleda civil chageor acivil penalty. In gereral, civil chargesare asessdwith the consat of the
party,while civil penaltiesare assesseth adversarialactions.
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TheVirginia Codesds outfive fadorsasthebasisfor calculatingappropiate civil
charge andcivil penaltesin mostcases:®

« theseveity of theviolations *

e theextentof anypotential or actualenvironmental harm;

e thecompiancehistoryof thefadlity or person;

e anyeconomidienefitrealizal from thenonmompliance and

* theability of the personto paythe pendty.

Thesefactorsare appliedthroughoutthis guidance.

B. PURPOSE AND GENERAL CONSIDERATIONS

Civil chargesandcivil pendties supportthe Depatment’s misson “to protectthe
environnentof Virginia in orderto promotethe healthandwell-beingof the
Commonvealth'scitizens”> Assesig appropride civil pendties and civil chargesis also
importantto the Departmat’s enforcamentgoals,which maybe summarizedas follows:

e To protectVirginia's environmentand the healthof its citizensby taking timely,
appropriatefair, corsistent, andeffective enforcementactions

e To motivatetheregulatedcommunityto adoptpractices tha achiewe and
maintain compliancewith environmentatequirementsandadvanceprotection
of theenvironment;

e To bring facilities into compliance with applicableaws,regulationsprders,ard
permits

e To stop repeaedor ongoingviolationsandminimizetheimpactsof
nonconpliance;

e Torequireapproprateremedialmeasures;

e Todeterfutureviolations;and

32005 Acts c. 706, amendingva. Code§§ 10.1-1316(D) (air), 10.1-145 (L) (waste),and62.1-44.15 (8e) (wate}).
Separatestatutoryfactors arese out for the Dischargeof QOil into StateWaters,Va. Coce § 62.1-44.3420 (D)
(Article 11 of the StateWaterControlLaw).

* This guidanceusestheterms*“violation” and“allegedviolation” interchangeably The Departmat follows the
AdministrativeProcesd\ct, Va. Code § 2.2-400Q et seq., to deerminewhetheraviolation hasoccured. Theuseof
the term“violation” prior to a casedecison by the Deparmert shouldbe corstruedto mean anallegedviolation.
®Va.Code§ 10.1-1183 See Va. ConstArt. XI, § 1 (“[I]t shallbe the Commonvedth's policy to proted its
atmosphee, lands, andwatersfrom pollution,impairmen, or destuction, for the bendit, enjoymen, andgeneral
welfare of the peopleof the Commonwealt”). The cited Codesectionalsolists twelve purpogsof the Departmeh
including: “To promoteenvironmentatjuaity through... expeditiousand comprehensiv@emitting, inspection,
monitoringand enforcementprograns...”; and“T o ersure thatthereis corsistencyin the enforcemenof thelaws,
regulationsandpolicies astheyapplyto holdersof pemits or cetificatesissuedby the Departmat, whetherthe
ownersor operates of suchregultedfacilities arepublic sectoror privatesectorentities”
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* Toensurdghateconomicadvantagés not obtainel throughnoncompliaceand
thata“level playingfield” existsfor therequlatedcommuniy. °

Thecivil chargeor civil pendty cdculationscontainedn this guidanceare
constucted to remove any significant economidoenefitof noncompliane, andinclude an
amountreflectingthe gravity of theviolation (the “gravity comporent”). Thisappioad is
consisent with federd civil pendty considerionsaswell astheVirginia statutoy factors
citedalove.

A civil chargeor civil pendty is notappropride in everycase FurthertheVirginia
Codegrantsimmunity from civil chagesandcivil penaltiedor certan voluntarily disclosed
violations’ In othercasesin keepingwith federalpolicy, the Departmentvill exerciseits
enforcemat discretionandmitigatemostor al of thegravity portionof a chargeor penalty,
for violationsthataredismvered pursuanto avoluntaryEnvironmental Assessent or an
EnvironmentaManagmentSystem (‘EMS”) and thatare voluntaily andpromptlyself-
reportel andcorrectal® Finally, theamountof acivil charge or civil penaltymaybe
partially mitigatedby a Supplematd EnvironmentaProject (“SEP”).° Thesearediscussed
in separag guidance

Finally, the Department maydepartfrom therecommendedalculationscontainedin
this guidanceo seekpendties up to the maximum sumspermited by law wherethe
interestf equty, deterrence andjusticesorequire While unusud, it is appropriaten
extreme casef nonommpliance,for example wheretheviolation or its potentialor acual
environnentalharmare especiallyegregiousand/orsevere wheretheviolation hasresulted
in adeclarecemergencyby federal,state,or local officials; wheretheviolation hasplaced
anothempersonin imminent darger or deathor seriousbodily injury or harm;wherethe
violationis contraryto the spedfic termsof aadminidrative orde or judicial decreewhere
theviolation or paternof violations severelyimpads an environmetd mediaor reource
or preventsthe Depatment from carryingout its duties;or wheretheviolationis thereault
of a patternor practie tha denonstrats thewillful avoidanceof regulatoryrequirenens.
In thes caseswvhere the Depatment concludeghat the severityof theviolation or its
potental or actualenvironmentalham judifies se&ing up to the maximum penalties
authorizd by law, staff shouldapply the specificcriteria desribed in this guidance asthe
gualitatve basisin demonstatinghow the applicable statutory factorssubstantia the
recalculatiorof thecivil chargeor civil penalty

*The GeneralAssemby indicatedtheimportanceof this elemen previously in 1997Actsc. 924, paragraph..4:

It is theintentof the Geneal Assemblythatthe [Departneni recover the economicbeneft of
noncompliarein the negotation andassessmemf civil chargesandpenaltiedn everycasein which there
isaneconamic berefit from nonconpliance,andthe econanic berefit canbereasonaly calculated.

’"Va.Code§§10.1-1199 -1233

8 Voluntary disclosureandrepoting do notincludemandatoy monitaring, sampling,or auditing procedures
required by laws, regulationspemits, or enforcementactions.

Va.Code§ 10.1-1185.2.
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Ultimately, civil chargesand civil penaltiescannotexceedthe statutory maximum
usually $32,500per dayfor each violation.'® Certan stautessetout othe maximumcivil
charge9r civil penaltes, especially for portionsof the Water Quality andWate Reurces
ManagementPrograns ™

The Geneal Assenbly hasrequired thedevelopmenbf guidelines andprocedues
thatcontain“specific criteria for calculatingthe appropriatepenaly for eachviolation”
basedon thefive stautory factors Thespecific criteriafor calculatingan appopriatecivil
chargeor civil penaltyare setoutin this guidanceandindude thepotentialfor harm
classifications,the categoris of violationsand variousadjugments(includingcompliance
history), theecononic bendit of noncomplianceandthe party’sability to pay. Specific
criteria areidentifiedfor the Air Progiam (Sectionll), the WasteProgram (Section 1), and
theWaterQuality andWaterResouces Managemat ProgramgSectionlV). Eachof the
specificcriteriaidentifiesoneor moreof thefive statutoryfactorstha supportit, as
appropriatein afootnoteor ontherelatedworksheet The specificcriteria for eachprogram
generallyfollow correspondingfedeial guidance.

In all complianceandenforementactions the paramountpriorities of the
Depatmentare: to correctnoncompliamcepromptly;to assurepromptimplementationof all
necesaryremedialadions;to overseeappropriatgprocessimprovements, andto otherwise
ensureprotectionof human health andthe environment.

A Table of Contentdollows. A list of acronymss attached.

19 2005Acts c. 706. Before July 1, 2006, the typical maximum civil charge or civil penaly was$25000perdayper
violation.

! See Sections |V | throughlV K, below. Va. Code§ 62.1-44.34:20alsoestalishesout minimumchargesand
penaltiedfor certan violationsinvolving the dischage of oil to statewate's. Va. Code§ 62.1-44.15 (8f) esteblishes
maximumcivil chargesfor saniiry seweroverflows (“SSGs”) in consenbrdersrequiringSSOcorrective action. If
this guidarce does not spedfically reference a staute auttorizing a civil charge or civil penaly, suchchargeor
penaltymaybe calculatel usingthefive statuory factors.
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. THE AIR PROGRAM

The StateAir PollutionControlLaw (“Air Law”) at8§ 10.1-1316(C) providesfor
negotiatectivil chargesin Consat Ordersfor violationsof the Air Law, regulatons, orde's, or
permitconditions. Sedions|l A throughll E belowdescribecalalationof negptiated civil
charges Themaximum Air Programcivil charg is $32,500for ead violation, with eachday
beinga separateiolation'? Specialconsideration$or pleadingcivil penaltiesn §10.11186
Proceeding or in Formd Heaings are discussé in Section]l F.

A. CONSENT ORDERSWITHOUT CIVIL CHARGES

Initially, staff establishwhether thealegedviolation warrantsacivil charge. The
following criteriashouldall be metfor orderswithoutcivil charges

e Theseverityof theviolationis minimal. CorsentOrderswithoutcivil charges
arenottypically availablein “High Priority Violator (HPV’)” cases

e Theextentof theactualor potential environmentd harmis negligibleor
minimal;

e Thefacility hasnotbeenin chronicnoncompliancandis makinga good-faith
effort to comply;and

e Theeconomicbenefitof non@mplianceis minimal.
Theemphasisin all cases,but patticularly in caseswithout civil chargeor civil penalties

is on promptandappropride injunctive relief to bring facilities into compliancewith
applicabldaws, regulations orde's, andpermitconditions*®

B. CONSENT ORDERSWITH CIVIL CHARGES

Unlesstheallegedviolationis soseere asto warrantanenhancedivil chargeas
descibedin the Introdudion, the Departmentassessesivil chargesn ConsenOrders
ugng the Air Civil Charge/Civil Penalty Worksheet (“Workshet’), whichis foundatthe
endof theAir Program section. In cdculatingthe appropriatecivil charge staff first
identify theappropriaté’Potentid for Harm’ classification andthenwork throughthe
variouscategorieson the Worksheet to calculatea Preliminary Subtotal. The Departmat
mayadustthe PreliminarySubtotalupwardsor downwardgo reacha Total Civil
Charge/Civi Penally ontheWorkshe¢. TheWorksheefTotal Civil Charge/CivilPendty
mayalsobeadjustedfor otherappropriateanddocumenédrea®ns,asdemongratedin

2 Forviolationsthatoccuredprior to July 1, 2005 the maximum civil chargeis $25000 per violation perday.

3 No civil charge can beassesseifl a statutegrarts the party immunity fromcivil charges.See Va. Code§§ 10.1-
1199 -1233 Civil chargesmaybe mitigatedby voluntaryrepoting andcorrectionor by a SEP,asdesribed in the
Introduction
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the EnforcementRecommendatioandPlan(“*ERP’) (See Sectionll E). Thecompleted
Worksheetshout be presented to the partywith theinitial documentsr draftorder
proposirg or assessing civil charge or civil penaly amount:* The ERPadjustmentsire
not setout on the Worksheg, but mustbe opento public view uponcompletionof the
case.

C. POTENTIAL FOR HARM CLASSIFICATIONSY

Usingbestprofessionajudgment staff placeviolationsinto oneof three
“Potental for Harm” classifications- “Serious,”“M oderate” or “Marginal” — thatare
listednearthetop of theWorksheé Staff classify theviolationsbasedon: (1) the
potentialfor or actualhuman hedth or environmentaharm;and(2) the effect onthe
regulatoryprogram

e Human Health or Environmental Harm: Humanhealthor environmental
harmconsiderationassumehatthe alegedviolationsthatmaycauseexcess
emissionspotentially adverseto human healthor the environment

e Effect on the Regulatory Program: This condderation examine whetherthe
violation(s)or patternof violationsat issuearefundamentato theintegrity of
theregqulatoryprogamandthe Depatment’sability to monitor and protect
human healthandthe environment.

Thefollowing sectiongddine thethree classificaionsandprovideexamplesfor
eachof theclassificdion levels. Thesectionsarenot usedto determinenvhethera
violation warrantsformd enforcenent. Departuredrom the exampleshouldbe
discussedvith arepresatativeof the Division of Enforcemen(*DE").

1. Serious Classification®®

A violationis classifiel asSeriousif: (1) thealegedviolation has
resultedn documented, substantial adverseimpact or presents a substantial risk
of adversempactto human health, welfare, or the environmentf2) thelimit,
standardor otherrequiremat violated is significant to the viability or
enforceability of standards, theviolation of which mayresultin substantial
advese impactor presentsubstatial risk of adversempact to human health,
welfare or theenvironmat; and/or (3) theviolationshave or mayhave
substantial adverse effect on statutoy or regulatorypurposs or procduredor
implementingtheregulatoryprogram.

¥ For specificrequrementsregarding Formal Hearings seeSectio Il F, below.
> This criterion relates to the statutoryfactorsof environmentaharmard seveity.
18 This criterion relates to the statutoryfactorsof environmentaharmard seveity.
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Examplesinclude,butarenotlimited to:

» Emisdonsviolationsatamgor soure involving a pollutantfor which that
sourceis “major” (appliesto Prevention of SignificantDeterioration
(“PSD”), Maximum Available Control Technology(“MAC T”), and Title
V),

* Violations which causea documatedpotentialfor exceednce of a
NationalAmbientAir Quality Standad (“NAAQS”);

* Not maintainingcontiol equipment or failure to usecontrol equipmet, for
aregulatedpollutantfor which the sourceis major, in amannerconsisent
with goodair pollution control pradices. Also applicale to synthetic
minor (“SM”) sources where thereis evidencethatthefailure mayhawe
causedemissiondo exceedthe applicableSM threshold

* Falure to conductemissiongests, monitor, or mantain recordsnecessary
to demonstrateomplian@ with standadsinvolving a pollutantfor which
the sourceis major,

» ForaSM sourcefailure to comply with standads critical to maintenance
of thatminor statusor failure to mantain recordssufficient to docunent
continuedminor staus (appliesto PSD, MACT, andTitle V);

» Falure to obtaina pemit prior to congructionor modificationof a SM or
statemajor source or amajormodificaion under9 Virginia
Administrative Code(“VAC") 5, Chapter80, Article 6;

» Falure to obtaina pemit prior to congruction,reconstructionor
modificationwhich triggers therequirementsof 9 VAC 5-80-1700, et seq.
or 9 VAC 5-80-2000,€t seq.;

* Violation of a NationalEmission Standardor Hazardou®\ir Pollutants
(“NESHAP) or MACT standadstha indicateexcesemissonsor
substarially interferewith the Depatment’sability to determine
emssionsconpliance

* Violation of substantiveonsentorder, administraitve order, or judicial
decreeaequrementqtypically notfor latereportsor minor recordkeeping
deficiencies), and

» Falure to subnit atimely Title V pemit application(morethan60 days
late), or to timely submita compliance cerification, excesemissions
repot, or othersubstative reportrequiredby a Title V permit(morethan
60 dayslate).
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2. M oder ate Classification®’

A violationis classifiel asModeateif: (1) theallegedviolation presents
some risk of adverse impact to humanhealth,welfare or theenvironmets (2) the
limit, stendard,or othe requirementviolatedis significant to the viability or
enforceability of standards, theviolation of which may causesomerisk of
adverg impactto humanhealth, welfarg or theenvironmentand/or(3) the
violationswhich haveor mayhave some adver se effect on statutoryor regulatory
purpose®r proceduresgor implementingtheregulatoy program.

Examplesinclude,butarenotlimited to:

* Emisdonsviolationsata SM souccetha doesnot jeopardizehe SM staus
of thesource

* Not maintaning contol equipmet or failure to usecontrol equipmet, for
apollutant,ata SM pointsoure, in amanne consistentvith good air
pollution controlpracties(unlessthere is evidencehatthefailure
resultedn emissionghat jeopardizethe synthetic minor statusof the
source)

* Falure to conductemissiongests,montor, or mantan recordsnecessary
to demonstrateomplian@ with standadsinvolving a pollutant for which
the sourceis a syntheticminor (unlessthereis additionalevidenceto
indicatethatthe sourceis notin compliancewith thelimits thatestaltish
syntheticminor statusfor thatpollutant);

» Falure to obtaina pemit for atrue minor sourceunder9 VAC 5, Chapter
80, Article 6; and

» Opacty violationsata soure thatis subjed to the PSD,MACT, or Title
V Programs

3. Marginal Classification®

A violationis classified asMargnal if: (1) Theviolation presentdittle or
no risk of environmental impact; and/or(2) the adionshaveor may havelittle or
no adver se effect on statutoryor regulatoy purpogsor procedurs for
implementing theregulatoryprogram.

Examplesinclude,but arenot limited to:

+ Emissonsviolationsatatrue minor source

Y This criterion relates to the statutoryfactorsof environmentaharmard seveity.
18 This criterionrelates to the statutoryfactorsof environmentaharmard seveity.
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* Not maintainingcontiol equipmet or failure to usecontrol equipmemfor
apollutantatatrue minor sour@, in amannerconsistat with good air
pollution controlpracties,unlessthere is evidencehatthefailure resulted
in emissionsof a pollutant atamgor sourceevd;

» Falure to conductemissiongests,montor or maintainrecords necessar
to demonstrateomplian@ with standadsinvolving a pollutant for which
the sourceis atrue minor souce

» Mostrecordkeepingand reportingviolationsinduding non-substantive
violations at major, SM, andNew Source Performace Standad (“N SPS)
sourcegsee SeriousandModeratecaegoiesfor additionalinformation
onwhenviolationsat mgor or SM sourcesarenot Marginal); and

* Opacty violationsata sour@ thathas beenclassifiedas eithera True
Minor or a SM.

D. CALCULATING THE WORKSHEET CIVIL CHARGE

Thecategoriesre the numbere items(Caegories1 throughll) thatmakeup the
rows of theWorksheet

Whenusng the Worksheeto addressmultiple violationsdiscmovered duringthe
samecomplianceactivity, staff cdculate civil chargedor ead violationindepemwlently,
with the excepion of Categay 8, and thencombinethemto provide thetotd proposed
civil charge.Applicable portionsof the Worksheetmaybe copiedto acommodae
multiple violations. Stdf usethis procalureto determinghe appropriatecivil chagefor
eachcategorylistedand enterit onthe Workshet.

1. Statutory, Regulatory, or Permit Violation Category™

This cakegoryis gener&in natureandis intended to edablishaminimum
civil chargefor all violations of statutory,regulatory or permit requiremats.
This chargeis in additionto any which mayapplyunderCategory of the
Worksheetfor the sane violation. If thesourceis bang asgsse for violation of
aPSD, NESHAP, MACT, or substantiveNSP Srequiranent, theapplicable
chargesn Cate@ry 1 are doubled

a. Failureto Obtain Required Permit:* Thiscivil chageappliesto
constructionhodification/reconstrution withouta newsourcepermitand
to thefailure to obtainan opeating permit.

9 This criterion relates to the statutoryfactorsof sewerity andenvironmentalharm.
? This criterion relates to the statutoryfactorsof sewerity andenvironmentalharm.
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b. Operating Without a Permit:** Thiscivil chargeapgiesto
construction/rodification/reconstrution without a newsourcepermit
wherethe sourcehasbegunopeitionof the sourceaffeded by the permit
applicability determingion. Thiscivil charg is as®ssedin additionto
Subcategoryl.a.

C. Statute/Regulation/Per mit Violated (other than a. or b., above):? This
civil chargeappliesto violations of permitconditionsandrequirement®f
theAir Law or Regulationghatare not alreadyaddressd by Subcaegoty
l.aorl.b.

2. Order Violation Category®

In Cate@ry 2, the Depatmentassesescivil chargedor consenbr other
orderviolations. Thischargeis in additionto anycivil chargescalculatedn
Categoried, 3, or 4 of theWorkshee.

3. Pollution Control Equipment Violation Category?*

In Cate@ry 3, the Depatmentassesescivil chargedor thefailure to
install or properly operde and maintainair pollution controlequipment Category
3 civil chagesarenotlimitedto traditional endof-the-pipe equipment. Category
3 also appliesto monitoringequipmentandto productionequipmentwvherethat
equipmenhasbeenidentified as BestAvailable Contol Technology (“BACT”)
or Rea®nabk Available Control Technology(“*RACT”) or Lowed Achievable
Emission Rate(“LAER"), or asa pollution controldeviceor methodin a permit.

a. Failureto Install Required Equipment:® Thiscivil chargeapgies, but
is notlimited, to:

* Failureto install air pollution control equpmentspecificall required
by permit, order, or regulation,or removd of suchequipment;

* Failureto install equipmenneassay to meetBACT, RACT, LAER,
BestAchievableRetofit Tednology(“BART”), or similar mandatoy
controltechnologyrequirements(in situaions of
construction/modification/reconstru¢ion withouta permit)asmaybe
determiredthrough the permitreview processor

2 This criterion relatesto the statutoy factorsof se\elity andenvironmentalharm.
Z This criterion relates to the statutoryfactorsof se\elity andenvironmentalharm.
% This criterion relates to the statutoryfactorsof se\elity, envirormertal harm,andcompliancehistory.
2 This criterion relates to the statutoryfactorsof sewerity andenvironmentalharm.
% This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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» Failureto install pollution controlequipmentapableof meding
emissionslimits establishd by permit, order,or reguldionswhere
installationof contiol equipment is requiredby a permit, regulation,
consenbr administrativeorde, conentdecreepr courtorder.

Failureto Properly Operate and Maintain Equipment:? This civil
chargeapplieswherethe source does not to operde the equipmaet
properlyor is notopeaatingor mantaining the equipmentdequgely.
Staff should caretilly conside the appropriatenessof asessinga Category
3 chargif acharges alsobeng assessedunderCategory4 of the
Worksleet A situationcouldexist wherethe pollution controlsare
maintainecandoperatedgropely but, nonethelessanemissionviolation
still occurs. In thatsituaion, it is not appropriateto asses acivil charge
for improperlyopemated pollution control equipment (Category3). If
emissiansviolation ocaurred eventhough pollution contols were
maintainecandoperatedgropely, sele¢ achagefor theemissons
violation underCategoy 4 instead

4, Emissions, Reporting/Monitoring, and Toxics Violations Category *’

a.

Emissions Violations: ?® In Categoy 4, the Depariment assessga charge
for docurrentedviolationsof emissionstandardswhich maybein
additionto chargesappliedin Subcaéegory 1.¢ 2, or 3. A Category4
emissionschageappliesto any emissionexceedancef a standard
establibiedby stateor fedeal statutesregulationspermits or orders
(includingopacity).

To calcubtethe appopriatechargefor an emissionsviolation, staff
entertheemissiondimit or standardand the observed/alue in the Data
columnof theWorkshest Thenstaf calculatethe“% over limit” ard
insertthe percentagén the Datacolumn. Theappropriatevaluein eachof
thethree“Potentialfor Harm” columnsis takenfrom Table 1 andentered
in Category4.aof theWorksheé Staffseled thechargefrom the
appropriatéPotentialfor Harm columnandtransferto the Amountcolumn
of theWorksheet.

Forexanple, assumea sourcehaspemittedlimit of a422tonsper
yearfor volatile organiccompoundg“VOCSs”), cdculatedas a
consecutivel2 monthperiod. Recordsdemonstrat¢éhatthefacility had
adual emissionf 519tonsof VOCs for a 12-monthrolling period.

% This criterion relates to the statutoryfactorsof environmentahamm andseverity.
' This criterion relates to the statutoryfactorsof sewerity andenvironmentalharm.
% This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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Assumeheviolationis classifiedas “ Sefous.” Thechargefor the
emissiansviolationis calculated as follows:

Subtractthe permitedlimit of 422tonsfromtheobserved/OC
emissionsof 519tons. Divide thedifferenceby the permitlimit of
422 andmultiply by 100to obtan the“% overlimit,” in this case,
23%

((519-422)/423 x 100= 23%

Locatetheamountfor the“% overLimit or Standard’'in Tablel.
If thevalueis notin Table 1, the penalty for a Seriousviolation
can be calculatedby multiplying the percentoverby $100.

23%x $100=$2,300

In this examplethe Amountentered in Category4.a. of the
Worksheéwould be $2,300.

As andherexanple, assume minor sourcehas a permited limit

of 50tonsperyearfor VOCs, calculated asa consecutivel 2-month
period. Recodsdemonstree thatthefacility hadactualemissionsof 75
tonsof VOCsfor a 12-monthrolling period. Assumetheviolationis
classifiedas“Margind.” Thecharge for theemissonsviolationis
cdculated asfollows:

Subtracthe permittal limit of 50 tonsfrom the observedvOC
emissiansof 75tons. Divide thedifferenceby the permittedlimit
of 50 andmultiply by 100to obtainthe“% overlimit,” in this case,
50%

((75-50)/50 x 100=50%

Locake theamountfor the“% overLimit or StandardTablel,
below, andcalculatef necessary. Sdectthecivil chargevalues
underthe Margnal column for 50% ($1,250).

In this examplethe Amountentered in Category4.a. of the
Worksheeis $1,250.
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Tablel
EMISSION LIMIT VIOLATIONS
MONETARY CIVIL CHARGE MATRIX
% overLimit or Emissbns
Standard POTENTIAL FORHARM
Serious Moderage Margnal
($100x % over) ($50x % over) ($25x % over)
10 $1,000 $500 $250
20 2,000 1,000 500
30 3,000 1,500 750
40 4,000 2,000 1,000
50 5,000 2,500 1,250
60 6,000 3,000 1,500
70 7,000 3,500 1,750
80 8,000 4,000 2,000
90 9,000 4,500 2,250
100 10,00 5,000 2,500
200 20,000 10,000 5,000
>/=300,etc. 30,000 15,000 7,500
b. Reporting/Monitoring Violations:  Situaionsassessednderthis

caegay includeothertypes of complianceassirance
repoting/monitoring. Violationsinclude, but are not limited to:

* Late Submittal of Reports: Add $650to thebaseamounton
Worksheé Tendaysareallotted to the source to submit the report
afterthe Notice of Violation (“NOV”). Another$250perdayis
chargedor everydayafter theten-dayperiod. Thecivil charge
underthis categoryis calculatedon anemissionaunit bass, e.q., if

® This criterion relates to the statutoryfactorsof sewerity andervironmentalharm.
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the sourcemustsubmita quaterly repot for threeemissionsunits
andtwo werelate, thecivil charge would be $1,300with $500
addedeachday afterthetendaypeiiod. Thiscivil chargeis
assesedcommerting with the secondconsecutivdate submittal

of arequired peniodic complianceassuranceeport (e.g., Exces
EmissbnsRepot, Monitoring SystemPerformance Report,Data
AssessrmantRepot, Fuel Certification Report,EmissionsRepat,
etc.). Repoting requirementincludethosefoundin theapplicable
statuteregulation,order,andbr permit.

e Failureto Perform Required Audits. Add $1,950to baseamourt
in Worksheet.Aftertheissuane of aNOV, two weeksis allotted
to the sourceto perform the audit, without anadditiond peralty
beingas®ssed An additiond $250perdayis chargedor every
daypastthetwo week period. Thecivil chargeunderthis category
is calcultedon a permonitoling systeme.g., if thesourcemust
conducta quarterly audit onthreeindividual monitoringsystems
(excludng redunant back-up systens)andtwo werelate,thecivil
chargewould be $3,900with $500 addedeachday aftertheten
dayperiad.

» Excessive Monitoring Downtime: Add $2,600to baseamounton
the Worksheefor ead monitoringsystemthatdoesnot meetthe
requiredmonitoravailability.

C. Toxic Pollutant Violations: ** Thiscivil chageis assssecdto emissons
andmonitoring violationsinvolving a toxic pollutant. A toxic pollutantis
definedin theregulationsas “anyair pollutant listedin § 112(b)of the
federalCleanAir Act, asrevisedby 40 [Codeof FederaRegulations
(“CFR")] 63.60,0r anyotherair pollutant thatthe boarddetermires,
through adoptionof regulaion, to present a significantrisk to public
health. This term exdudes asbestosfine minera fibers,radionuclides,
andanyglycol ethertha doesnothaveaTLV.” Staff arereminded that,
for “existing sources, theregulationsestablishsignificant ambientair
concentation “guidelines” for toxic pollutants If theexistingsourceis
foundto bein excesf aguiddine, the regulationgprovidespedfic
alternativedo addressheexceedance Therefore anexistingsourceis
not corsideredo be atoxic pollutantviolator until or unlessthe
Deparmenthasnotified it of the exceedarce and the sourcehas failed to
respondasspeifiedin 9 VAC 5-60-200. Where aviolationinvolves
exceedancef apermitlimit for atoxic pollutant, a charge shouldbe
assessefbr boththe emissionviolation and thetoxic pollutant.

% This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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5. Sensitivity of the Environment Category*

Categoryb focuseson the geogaphic locationof theviolation. Civil
chargesassociateavith this caegory are depadentonthe
nonattainment/attainemtstaus or the PSDareaclassfication andthe
classificationof theviolation. The sensitivityof theenvironmentchargeapplies
only to emisson standardwiolationsor to work practiceor technologystandrds
thatserveasemissionstandads, or to violationsof monitoringrequiremets.
Whena violation occursin anondtainment areathe nonattinmentcharge
appliesonly for violationsinvolving pollutantsor pollutantprecurorsfor which
theareais designatal nonattainmat. Theregulationscontaina desciption of the
nonattainmenareasandthe PSD classifications.

6. Length of Time Factor Category™?

Thelongeraviolation continuesunrreded,the greaterthe potentialfor
harmto air quality andthe more sevee theviolation. TheWorksheetaddresses
this considerationn the caegory labded “Length of Time Factor.” Where
sepaatechargesare not assessefor daly, doaumentedviolations,the
Departnentcalculateghe chagefor this factorasfollows:

* Multiply thenumberof daystheviolation ocaurred by 0.274(i.e.,
1/365) Thisis thePercent(%) IncreaseFador.

» Dividethis Factorby 100to obtan the decimal expressionwhichis
thenmultiplied by the Preliminary Subtotd to obtan theadditional
civil charee.

Thetimespan(expresse in day9 usedto calaulatethechagebegins,
basedon availableevidence onthedaythe violation began. Thetime spanends
onthedatethe sourcecorrectsthe ddficiencyaddresse by thecivil chageor the
datethe sourceagreesn principleto asetof correcive actionsdesignedo
achieve compliancewith thereguldory requirenentfor which the chargewas
assessedFor construction without a permit, thetime spanendswhenthesource
submit acompletepemit applicationfor the affectedproces or equipment. For
allegal violaionswhere thelengthof time exceeddive years,asdeterming by
this section the Depatment calculates the chargebasel on alengthof time of
five years(1826days). This limitation on length of timeis not applicable to
cdculation of econonic benefit.

% This criterion relates to the statutoryfactor of environmentaharm.
¥ This criterion relates to the statutoryfactorsof sewerity, envirormertal ham andcompliancehistory.
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Thefollowingis anexampleof howto calculatea “length of time” civil
charge:

» Calculatethelengthof time in days thatthenoncompliancexisted For
exampeg, 200dayselapsedbetween the beginningdayof the
noncompliancendthe datethe sourceagreedn principleto a setof
correctiveactionsnecessry to return to a stae of compliance.

*  Multiply thenumberof daysby 0.274. Take 200and multiply it by 0.274
to get54.8,whichis roundel up to the neaed whole numberto get55%,
or afactorof 0.55.

* Multiply thePrelimnary Subtdal calculated ontheWorksheeby the
Lengthof Time Factor. Assumefor this examplethatthe Prdiminary
Subtotlis $1,300. $1,300times0.55yields$715

» Enterthecalculateccharge into the“ Amount” columnfor Category 6 on
theWorksheet

7. Compliance History Category*®

Staff corsidersprior enforcement adivities of the Air Law, regulations,
ordess, andpermitsin adjustingthecivil chargebasdonthe source’scompliance
histay. Prior enforcemengctivities includeanyactor omisson resultingin an
“enforcementesponsé,e.g., aWarning Letter,NOV, or otherenforcenent
docunent. The Department doesnot considetWarningLettersandNOVs thatit
did not pursue(e.g., enfarcement mattersthatwere closel without theissuancef
aletter of agreenent,consent or administraive order, consentdecreepr court
orde.

Thisfactor maybeuse to increase — butnotdecreae— acharge.
Evidenceof anexcdlent compliane historycannotbe usedin this categoryto
justify reducinga civil chageon a currentandunrelatedviolation.

Table 2
COMPLIANCE HISTORY (previous36 months)

Numberof Violations | Charge Fador
SecondViolation .50

Third Violation 1.00

Over Third Violation | (N-3)+ 1.00

% This criterion relates to the statutoryfactor of compliarce histary.
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In this exanple, staff useTable2 andtakethefollowing stepsto calcuate
acompliancehistorycharge:

Review the sourcessompliancehistoryto determinaf anyadditional
violationswerenotedduringthe previous 36 months. For exanple,
assume thesourcehad a previousNOV issuedl14 monthsprior to the
currentlypendingenforcenent adion (do notincludeadditional
violationswhich weredismvered aspartof the sameinspection).

Look up onthe abovetableanddeteminethe appropratefactorto
adjustthe civil charge. The current enforementactionrepresentshe
secondviolationin 36 monthsso the Chage Factoris 0.50(or 50%).

Multiply the Preliminary Subtotalof thecivil charge calaulatedonthe
Worksheeby the ChargeFador. Fromthe exampe abovethebase
chargeis $1,300. Multiplying $1,300 by 0.5 yields $650.

Write the calculatecchageinto the“A mount” columnfor Categoy 7
“ComplianceHistory” onthe Worksheet.

8. Extended Compliance Category**

Category8 addesses sources request to extend anydatein a schedule
by whichit is required to comeinto compliance. Theextendedcompliarce civil
chargeapplieswherethe proposedschealuleis basduponlimitationssuchasa
rea®nableconstructioror equipmat deliveryschedule.Compliancedelays
proposedor moneary consideationsor for the s&ke of conveniencde.g., to
coordinatesquipnentinstallationwith the routineannualmaintenancehutdown)
shouldonly beacceptedf thesoure demonsrates tha theassocatedfinancial
burdenis beyondtheir “ability to pay.”

TheDepatment factorsin an “extendedcompliance™civil chargewhere
thesourceproposes scheduletha will extenda compliane date Consequently,
for aConsenOrdertha includesa complianceschedule, the Department
increaseshe Preliminay Subtotd accordingto lengthof the extended
conpliance. In doing so, staff cdculatethelengthof the extensionjn monts,
andmultiply thenumberby 2.78,which resultsin the percentincressedue to the
extendeccompliance.For complianceschedule®f lessthanonemonth(30
days),staff arenotrequirel to calculae anextendedcompliancecharge. The
Deparmentassessegsaitial months (as deterninedon 30-dayincrementspsa
full monthwhencalaulatingthe extendedcomplian@ chage The ConsentOrder
shouldinclude a scheduladgailing importantinterim datesandthefinal dateby
which compliancewill beachieved.

* This criterion relates to the statutoryfactorsof sewerity, envirormertal harm,andability to pay.
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Federalreguhtionslist spedfic proceduredor processing‘Delayed
ComplianceOrders’ EPA mantains theauthorityto disapproveany
DepartmentapprovedDelayedComplianceOrde, subjectto the public
participationguidelinesdescribedn CFR. Regionalstaff should forward all
proposeddelayedComplian@ Orders to DE for reviewprior to enteing into a
ConsenOrderwith that soure.

Thefollowingis anexampleof howto calculatean“extended
conpliance” civil charge:

» Calculatethelengthof time, in months(on a 30-daybasis),compliance
will beextendedy executionof theorder. Forexanple, thescedulein
theconntorderindicates a six-month(180-day) delaybefore compliance
will beachieved.

* Multiply thenumberof monthsby 2.78. Take6 and multiply it by 2.78to
get16.68. Roundthis up to wholenumbes to get 17%, or afactor of
0.17.

* Multiply thePrelimnary Subtdal of thecivil chargecalculaedonthe
Worksleetby the Extended ComplianceFactor. Continuingwith this
exampe, the PreliminarySubtotis $1,300. $1,300times0.17yields
$221

* Writethecalalatedchargeinto the“A mount” columnfor Categoy 8 on
theWorksheet

9. Degree of Culpability Category®

Category9 addesseshe degreeof culpability of thesoure in committing
theviolation. A low degre of culpability indicates thattheviolationocaurred
despitethe source’sdiseernablediligencein ascertainingandfollowing program
requirements A mediumdegreeof culpability indicatesthattheviolationis the
resultof thesource’dailure to exacisereasonablearein adheringto program
requirementgpproprateto the partiaular circumstance. A high degreeof
culpability indicatesthattheviolation wasin recklessdisregad of program
requirement®r wastheresultof adelibaateact.®® A graduatedculpablity
factor is associateavith thedegeeof culpability. An upwad adjustments not
appropriaten all cass. For purposof this categoryviolationsof Consent
Ordersor otherordes arepresumedo bethereallt of amediumor high degree
of culpablity.

® This criterion relates to the statutoryfactorsof severity andconpliance history.
% Evidenceof adeliberateact maybe groundsfor areferrl to criminal investigative authorities.
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10.

To calculatethe adjustment usingthe culpability factor staff:

» Basdonareview of the fads suroundingtheviolation, determinehe
degreeof culpability associted with the source’sactions.

* Multiply thePrelimnary Subtdal of thecivil chage calculaedon the
Workslheetby the appropride Culpability Fador (O for low, 0.5for
medium and1.0 for high).

* Writethecalalatedchargeinto the“A mount” columnfor Categoy 9 on
theWorksheet

Economic Benefit of Noncompliance®

Categoryl0 addresseshe economicbenefitcomponenof thecivil
charge Thisfactoris included in acivil chargeto ensurehe chargeactsasa
deterrento noncompliance At aminimum,acivil chargeor civil penaltyshould
removeanysignificanteanomicbendit of nonconpliancein additionto a
“gravity component.” By devdoping acivil chage asessnent structue that
incorporateshis deterent effed, anenforcementctionremove anyeconomic
gainthata sourceor facility accrues by avoidingor ddaying costsnecesaryto
achieve complianceor from il legal competitiveadvantage (“ICA”) .® The
exigenceof a significant emnomicbenefit gainedfrom noncomfiance is
evaluatedn a caseby-casebasis. Stdf useprofessionajudgment whenmaking
thepreliminarydetermindion thatan econanic benefitexiss. Whenthereis
evidenceof anecononic benefit basedon delayedor avoidedcosts or ICA, staff
shouldestimatethe value of the economicbenefit andincludethis amountin the
proposecivil charge

EPA’s BEN modelis a method for cdculatingeconomc bendit from
delayedandavoidedexpenditures. If theeconomicbenefitexceels$10,000
BEN shauld be usedto cdculatebenefit. BEN uses severaldatavariebles,most
of which containdefaultvalues. Therequiredvariablesncludeinformationabout
cgpital andnon-capitalcosts,annud operdion andmaintenanceosts,andthe
datesfor the periodof non@mmpliance BEN allowsacooperéve facility to
provideactualfinandal datatha mayaffect thecivil chargecalculation. For
eanomicbenefitcalailationsof lessthan$10,0000r wherethefacility will notor
cannotprovidefinancialdatain atimely manner staff maymakeestimats based
onavailableresourcs, includingtheir beg professionaljudgment®® Finally,

3" This criterion relates to the statutoryfactor of ecoromic beneft. See CleanAir Act § 113(e)

% |llegal compeitive advariageoccurs whenthe party’ s noncompliantactionsallow it to attain alevel of revenues
that would not have been obtainableotherwise e.g., selling a product using waterresource$n excessof permitted
amountspr draining/filling andsellingwetlardswithou approprate permits.

¥ staff may usethe following “rule-of-thumb” in execising theirjudgment for delayedcompliance 5% peryear
of thedelayedon-time capital costsfor the pefiod from the datethe violation began until the datecompliancewas or
is expectedo be achieved;for avoidedcosts the expensesvoideduntil the datecompliances achieved.
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methodsotherthanBEN maybe used to calculateeconomicbenefitof
noncompliancewherethe Department concludeghatanalternativemethod
providesmore meaningfulresults.

A necessariir st stepwhenmakinga preliminarydeterminéon of

ecnomicbenefitis understadingthe costsawided or delayedthrough
noncompliance A delayel costis an expenditureghat,throughcurrent
noncompliancegcanbe put off to someime in thefuture An avoidel cod is an
expendiure not made,resultingin noncompliance.

Exanplesof delayedcostsinclude,butarenotlimited to: failure to install
equipmenneededo med emissioncontrol standardsfailure to effect
proces changeseeded to reducepollution; failure to testwherethe test
still mug be performel; andfailure to instdl requred monitoring
equipment.

Exanplesof avoidedcostsinclude, butarenotlimited to: disconneting
or failingto propety operde and maintainexistingpollution contol
equipmentfailure to employ a sufficient numker of staff; failureto
adequaely train staff; failure to esteblish or follow precautionarynethods
requiredby regulationsor permits;removal of pollution equipment
resultingin processppeitiond, or mantenancesavings disconneting or
failing to properlyopeiateandmaintainrequiral monitoring equipment;
andoperationandmantenane of equipmentha the patty failed to
install.

Theintentis to recoupthe economicbenefitof noncompliacein all cases.

Therearefour geneal areaswheresettling thetotal civil chargeamountfor less
thantheeconome benefit maybe appropriae. Thefour exceptionsare

Theecononic benefitcomponat hasde minimis valueto the overall
settlement

Therearecompellirg public concernsthat would not be served by takinga
caseto trial;

It is unlikely, basedn thefads of the particularcas asa whole,thatthe
Departmentwill beable to recovertheeconomidienefitin litigation, and

Thefacility hassucesd$ully documentedn inability to paythetotal
proposecivil charge
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11.

Ability of the Person to Pay the Civil Charge™®

Ability to payis oneof thefive stautoryfadors. In generalthe
Departentwill redue penaltyassesmentsha areclearly beyondthe meansof
theparty. At thesametime, it is importantthat the regulatedccommunitynot
perceivetheviolation of environmetd requirementsascod savingsfor
financially-troubledbusinesss,and the Departmentwill, in appropriate
circunstancesgontinueto seek pendties wherea businessasfailed to allocate
environmentatompliancecostsin thar busines opeations. It is alsounlikely
thatthe Departmentvould reducea penaltywherea facility refusedo correcta
seriousviolation, or where a patty has along historyof previousviolations or
wheretheviolationsof thelaw areparticularly egregious.

Theburdento demonstateinability to payrestsontheregulatedparty,as
it does with anymitigating circumstance.A party’s inability to payusually will
reduceacivil chargeonly if theregulated party providessufficientinformationto
justify theadjustnent,throughthe useof the EPA compute modelsABEL,
INDIPAY, or MUNIPAY.

If afacility is unabk to paythecdculatedcivil chargeor would be
prevenedfrom carrying out essentiaremedial measureby doingso, the
Departnentshouldconsiderthefollowing optionswith thefacility in theorder
presated:

* Installmentpaymentplan with appropriatenterest

» Delayedpaymentschealule with appropriatenterest and

* Reductionupto thefull amountof thecivil chargejncluding economic
beneft, basedon ability to paymodding.

Reaardlessof the Departmat’s determinationof anappopriatependty
amountto pursuebasedon ability -to-pay consderdions, the partyis always
expectedo complywith theapplicale law, regulatins orders,and permit
conditiors.

E. ADJUSTMENTSIN THE ENFORCEMENT RECOMMENDATION AND PLAN*

TheDepatmentmayadjustacivil chargedownwardin the ERPat severapoints

in its calculation: (1) stdf mayadjustthe gravity componenbf thecivil chaige before
economidbenefitis added; and(2) staff mayalso reducethetotal civil chargefor specific
litigationandstrategic consideations.

“O This criterion relates to the statutoryfactor of ability to pay.
“! This criterion relates to all of the statubry factors.
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Forall adjustnents,stdf shouldclealy doaument the adjustmentalculationand
its rea®nsfor theadjustmeneitherin the ERPitself, or onthe Civil Charge/Civil
PenaltyAdjustmentForm, whichis attachedo the ERP. A revisedERPand/or
AdjustmentFormmayberequired, dependingpn when the Departmehmakes the
adjustnents. Theappopriae level of managemenghouldapproveall adjustments.
Decisionsregardingadjustmentre not subjed to administrativeappeal or judicial
review.

1. Charge Adjustments Befor e Considering Economic Benefit*?

The Depatment mayadjustthe gravity componentf acivil charge-
excludngtheecononic benefit calculation — downwardby up to 30%basel on
seveal factorswherethereareclealy documentedgasespecificfactsthat
supporttheadjustnentasprovided in this section This adjusment is not
appropriatan all case. Stdf mayconsiderthefollowing factors:
coopeativenessjuick settlementand promptnes®f injunctive responskyood
faith effort to comply, andstatutoy judicial consideations.

Thegravity componat maybereducedby morethan30%if appropriate
circunmstance®xist. Stdf shoulddocumenthe basisfor reducingacharge
beyad 30%onthe Civil ChargéCivil Penalty AdjustmentForm. Regioral staff
shouldconsultwith the DE when consiceringan adjustmenbeyond30% DE
staff evaluatehe adjustmat for approprigenessandconsstency.

» Cooperativeness/Quick Settlement: TheDepartmentmayadjug a
chargewhereafacility is cooperativein resolvingthe casein atimely and
appropriatanannerand it makes a goodfaith effort to setle theviolations
quickly.

* Promptnessof Injunctive Response/Good Faith Effort to Comply:
Goodfaith effortsto comply with regulatoryrequirementsor permit
conditiors include promptreportingof noncompliane, prompt initiation
of correctve action,prompt corredion of environmentaproblemsand
coopeation during theinvestigaion. Ownerswho agreeto expedited
correctiveaction schedule mayalsoqualify. Staff shouldconsicer
institutional or legallimitations on corrective actions. Forexamplea
municipalitymaybe unableto institutecorrective adion immediately
becaus of fundingprocedues.

e Statutory Judicial Considerations: Va.Code8 10.1-1316B requires
courts,in assessingudicia civil penalties,to consder “in additionto such
otherfactorsas[they] maydeemappropriate thesizeof theowne's
businessthe severityof the economicimpad of the penaltyonthe

“2 This criterion relates to the statutoryfactorsof compliancehistory, severity, environmental harm andability to
pay.
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busnessandtheseriousnssof theviolation.” Althoughnotdirectly
applicableto administrativeactions,theseconsiderions maybe usedto
deternine whethera downwad adjustments appropratein the ERP,and
if so, theamountof theadjustmat.

2. Litigation and Strategic Considerations™

TheDepatment mayalso adjustacivil chargedownwad — includingthe

eanomichenefitof noncompliance for specificlitigation and strategic
considerations Adjustmentdor litigation andstrategicconsideratioashouldbe
caefully considerecanddocumeted. Beforereducinga chargefor litigation or
strategc considerations,egiona steff shoulddiscus the proposé reductionwith
DE. Staff mayreducethe Total Civil Charge basdondocumentedtratege
consderationsjncluding:

Problems of Proof: Problemswith provingthe cas maybedueto
inadeguateinformation,conflicting evidence or contributoryactivity by
the Departnent. In many casegroblemsof proofareconsideredspart
of the Litigation Potential, but may alsobe consideredndependently.

Impactsor Threat of Impacts (or Lack Thereof) to Human Health or
the Environment: Theimpad or threa of impactis afactorusedin
conjunctionwith otherstraegc considerations.t could provide
addiionaljustificationfor areductionif thereis alack of impact,or
rea®nto rejectaredudionif impads are consequentia Theevduation
shouldinclude a broadassesmaet of ervironmentd& impactandnot be
limitedto justthe mediawhere theviolation occurred.

The Precedential Value of the Case: Resolutionof certaincasesmay
establisha valuedendore&mentof an agencyprogramor regulatoryor
enforcementnitiative. A reductionto thepropo®dcivil chargemaybe
appropriatego obtainsucha precedent.

Probability of Meaningful Recovery of a Civil Charge: In certain
cases,informationavailableto the Department indicatesthatrecoveryof a
meaningfulcivil chargeis not possible. Remgnizing thata portionof the
civil chargeis intencedto seve as deterrencethis factor maybe
appropriatdor use with local governmentsnd pulicly fundedservie
authorities. Also, in situgionswherethe entity primarily regponsiblefor
theviolation cannotbe hdd accountdle, it maynotbeapproprateto
assesshefull civil chargeaganstthoseleft respongble for correctim.

Litigation Potential. Throudh negotiationst may becomeapparentthat
the cases destinedor litigationbased solelyon factorsnot relevant to
environmentabprotedion.

“* This criterion relates to all of the statubry factors.
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It may alsobeapproprate, in the ERPor AdjustmentForm,to include
authorityto increaseacivil charge or civil pendty for continuingor uncorreted
violations, previouslyundiscoveedviolations,or for economicbenefitsfrom
continuing delaysin compiance, to provideadditiond incentivesto resolvethe
adion expeditiousy.

F. CIVIL PENALTIESIN §10.1-1186 PROCEEDINGS AND FORMAL HEARINGS

Whenanappropriag civil charge cannotbe ageeduponwith theconsenof the
party,the Departmenmayelec to useanadversaribadministrativgproces. Civil
penaltiesareavailablefollowing §10.11186Proceeings” andfollowing certainFormal
Hearing* In theseactions,thepenaltyis pledandarguedrather thanestablishedby
consent.By statute penaties are limited to a maximumof $10,000in a810.:1186
Proceedingand,following a Formal Heaing, $32,500for eachviolation, notto exceel
$100,000perorder.

DE isgeneally theleadin adversaial administraive processs. Staff should use
the Worksheetandspeific criteria in Sectionsll B throughll E*® to deternine the
amountto be soughtin a Formal Heaing, butin preparinghe documentsstaff should
renlve anyreasonabléssues or questionsn favor of the Department.In Formal
Hearing, staff shouldsed the highestpenaltyjustified by all of thefacts upto $100,000
perorder. Thecalculdion is not limited to theamounttha mayhavebeenofferedin
attemptirg to reacha settlenent. Any adjustmentor “cooperativenss” or for
“promptnessof injunctive response/godfaith effort to comply” shouldbe omittedin
seekingacivil penaltyin aFormalHearing By statutethe peron mustbe providedwith
the calculationfor the propasedpenadlty prior to any Formd Hearingcondudedfor an
orderthatassesseseralties*’ If the cases settledwhile the proceelingis still pending,
the penaty canbe modifiedand cdculated asanycivil chargedescibedabove. Any
adjustnentshouldbe documated in arevissdWorksheebr the ERP. Thedewelopment
of apenaltyamountto be pledin ajudicial complaintis not coveredn this guidance*®

“ See Va. CodeVa. Code§ 10.1-1186(10) (specialorders);§ 10.1-1182 (speci4 order defined,with limit of
$10,000and duration of not more than12 months); andVa. Code§ 2.2-4019(informalfact finding proceealings
uncer the AdministrativeProcessAct). The informalfact-findingcanbe before the Director of the Departmentor
his designeehowever, the Directormay not delegatehis autority to imposecivil penaltiesn suchproceedings.
*® See Va. Code§ 10.1-1309(A) (vi) and § 2.2-4020 (formal hearirgs; litigated issuesunderthe Administratve
Procesd\ct). For FormalHeaingswith civil penaltiesthe heaing mustbe beforean offi cerappointedoy the
Virginia SupremeCourt.

“® The statutoryfactors arethosenotedin thereferencedectiors.

*7 2005Acts. c. 706 Va. Code§ 10.1:1309(A) (vi).

“8 Authority for civil penaltiesin judicial proceeding maybefound atVa. Code§§ 10.1-1311, -1316(B).
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AIR CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code8810.1-1316 -1309

Source/Responsible Party Reg.# NOV Date
Potential for Harm
Data Serious M oder ate Marginal Amount
1. Statutory/Regulatory/Permit Violation
a. Failure to obtainrequired pemit. Y N [$ 7,800 $ 2,600 $ 1,300
b. Operatingwithout a pemit Y N 5,200 $ 2,600 $ 1,300
c. Statue/regulaion/pemit violated(other than a or b above) Y N [$ 2,600 $ 1,300 $ 650
(Multiply by 2 if violation is PSD/NESHAP/ MACT/substantive Y N
NSPS)
2. Order Violation
a Conentor OtherOrder conditionviolated. |y [ n|s  s5m0 [s 2600 [$ 1300
3. Pallution Control Equipment Violation
a. Failureto install required equipment. Y N [$ 13,000 |$ 7,800 $ 2,600
b. Failure to properlyoperae or maintain equipment Y N [$ 13,000 |$ 7,800 $ 2,600
4. Emissions, Monitoring, and Toxics Violations
a. Violation of EmissionLimit or Standard (% over limit or $100(x) % ovell  $50 (x) % over|$25 (x) % over
standard)
- Limit or Standard
- Observe Value
b. Repating/Monitoring Violation
(1) Latesubmittal of reports (per emissionsunit) Y N |$650+ $250/dayafter 10 days
(2) Failure to performrequred audts (permonitoring system) Y N |$1,950+ $250/dayafter 14 days
(3) Excesivemonitoring downtime (permonth per monitoring v N |$2,600permonioring system
system)
c. Toxics Violation Y N |$ 2,600 |$ 1,300 |$ 800
5. Sensitivity of the Environment
a Nonadtainment Area Y N |$ 5200 |$ 2,600 |$ 1,300
b. Classl PSDarea Y N [$ 2,600 |$ 1,300 |$ 800
c. Classll andlll PSDarea Y N |$ 1,300 |$ 500 |$ 300
Preliminary Civil Charge/Civil Penalty Subtotal
Data Factor
6. Length of Time Factor (enter days) %
7. Compliance History (enter # within last 36 months) %
8. Extended Compliance (enter months) %
9. SDJT)%:)?:I;)f Culpability (applied to Preliminary Civil Charge/Civil Penalty Low=0 Medium= (x) 05 |High = () 1.0
10. Economic Benefit
11. Ability to Pay (based on information supplied by the source/party) (

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after July $
1, 2005, and $25,000 per day per violation for previous violations)

Comments:
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(1. THE WASTE PROGRAM

TheVirginiaWasteManageanentAct at Va. Code§ 10.1-1455(F) providesfor including
negotiaté civil chargsin a ConsentOrderfor pastviolationsof the Act, anyreguation or order
of theBoardor Diredor, or any permitcondition. Sectiondll A throughE belowdescribe
calcubtionof negotidgedcivil charges ThemaximumWasteProgran civil chargeis $32,500
for eachviolation, with each daybeing a sepaste violation.** Specialconsiderationgor
pleadingcivil penaltiesn § 10.1-1186Proceeding or Formd Heaings are discussedn Section
Il F, below.

A. CONSENT ORDERSWITHOUT CIVIL CHARGES

Initially, staff establishwhether thealegedviolation warrantsacivil charge. The
following criteriashouldall be metfor orderswithoutcivil chames:

= Theseveity of theviolation is minimal. ConsentOrderswithoutcivil chargesare
nottypically availablein hazadouswaste* SignificantNon-Complier” (“SNC”)
ceses

= Theextentof theactua or potentid environmentaharmis negligibleor minimal,

= Thefacility hasnotbeenin chronicnoncompliancendis making a good-aith
effort to comply;and

= Theecononic benefitof noncmmplianceis minimal.

Theemphasisin all cases,but patticularly in caseswithout civil charges or civil penalties
is on promptandappropride injunctive relief to bring facilities into compliancewith
applicabldaws, regulations ordes, andpermitconditions™

B. CONSENT ORDERSWITH CIVIL CHARGES

Unlesstheallegedviolationis sosevee asto warrantanenhancedivil chargeas
descibedin the Introdudion, the Departmentalculatesivil chargesfor all waste
programsusingthe WasteCivil Charge/Civil Pendty Worksheet (“Worksheet”) whichis
foundattheendof the WasteProgiamsection In calcultingacivil charge stafffirst
identify theappropriaté’Potentid for Harm’ classification andthen work throughthe
variouscategorieson the Workshestto calculatea Total Civil Charge/CivilPenalty. The
WorksheetTotal Civil Chage/Civil Pendty may alsobeadjused, for otherappropria¢
anddocumentedreasonsas demonstatedin the EnforcemenRemmmendatiorandPlan

“* For violationsthatoccured prior to July 1, 2005 the maximum civil chargeis $25000 per violation perday.

* No civil charge can beassesseil a statutegrarts the party immunity fromcivil charges.See Va. Code§§ 10.1-
1199 -1233 Civil chargesmaybe mitigatedby voluntaryrepoting andcorrectionor by a SEP,asdesribed in the
Introduction
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(“ERP’) (See Secton Il E). ThecompletedWorkshetshouldbepresatedto the party
with theinitial documets or draft orderproposingor assesingacivil chargeor civil
penaltyamount® The ERPadjustmentsare not setoutonthe Workshe¢, but mustbe
opento public view uponcompldion of thecase

C. POTENTIAL FOR HARM CLASSIFICATIONS?

Usingbestprofessionajudgment staff placeviolationsinto oneof three
“Potential for Harm” classifications- “Serious,”“M oderate” or “Marginal” —thatare
listednearthetop of each Workshee. Staff classify theviolationsbasdon: (1) the
extentof risk of exposurg¢o humansor theenvironmentand/or(2) the effed onthe
regulatoryprogram

Risk of Exposure

Therisk of exposuranvolves boththe probability of exposureandthe potential
consequencebatmayresultfrom exposure. In consideringherisk of exposure,
emphasiss placedon the potentialfor harmposel by aviolation aswell ason whether
harmactudly occurred. Thefadlity mayhaveno controloverthe preseceor absene of
directharm. Suchfacilities shouldnot berewardedwith lower civil chargesimpy
becaus the violationsdid notresultin actualharm.

Whereaviolation involves theadud managementf wastea civil chargeshould
reflectthe probabilty thattheviolation could have or has reallted in areleaseof wasteor
wasteconsttuentsor could haveor hasreailted in athred of exposurdo wasteor waste
constitients. Staff deternine thelikelihood of areleag basdonwhethertheintegrity
and/orstability of thewastemanagemert unit s likely to have beencompromised. Some
factorsto considerin makingthis deteminationare: evidenceof release(e.g., existing
soil or groundwatercontamnation); evidene of wastemismanagemd (e.g., rusting
drums) andadequag of provisionsfor detectingandpreventingarelease(e.g.,
monitoring equipnentand inspection procalures). A largercivil charges presumptively
appropriatevheretheviolation significantlyimpairstheability of thewastemanagement
sydemto preventand/ordeted rel esses of wade andcondituents

In calculatingrisk of exposure stdf weigh theharmthatwould resultif thewaste
or congituentswerein fact releaseal to the envionment. Somefactorsto considerin
makingthis determination are: quantity andtoxicity of wades (potentially)released;
likelihood or fact of transportoy way of environmentamedia(e.g., air and groundwate);
andexistence size,andproximity of receptompopulationge.g., local residents fish, and
wildlife, includingthreatenedor endangeredspecies) andsensitive environmenal media
(e.g., surfacewatersand aquifers)

*! For specificrequrementsregarding Formal Hearings seeSection |1l F, below
*2 This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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Effect on the Regulatory Program

Therearesomerequirement®f the WasteProgramthat,if violated, maynot

appeato give risedirectly or immediatelyto a significantrisk of contamination
neverhelesstheregulaory requiremens work togetherto assire prote¢ion of human
healthand theenvironmet. Examples of regulatoryharminclude,butarenotlimited to:

Falure to notify asa geneatoror transportef hazardoa wasteand/orownerof
ahazardoswastefacility;

Falure to conply with finandal assurane requirements;

Falure to submt atimely/adejuae solid wade Part B application;

Falure to respondo anauthorizednformation reques

Operaing withouta permit;

Falure to prepareor maintan a hazadouswade manifest;

Falure to install or condud adequag groundwaer monitoring;and
Certainfailuresto complywith recordkeeping thatunderminghe Departmetis
ability to determne compliance

Thefollowing sectiongdefine thethree potentia for harmclassifications(Seious,

Moderate andMarginal) and provideexampledor eachof the classfication levels. The
sectiongrovideexamples of violationsfor ead classificationonly and arenotusedto
deternine whethera violation warrantsformal enforement. Departurefrom the
exampesshouldbediscussd with arepresatative of the Division of Enforcement

(“DE").

Serious Classification®

A violationis classifial asseirousif: (1) theviolation has causedactual
expasureor presents substantial risk of exposurégo humansor theenvironment,
and/or(2) theactionshaveor mayhave a substantial adverse effect onthe
statutoryor regulatorypurposs or proceduresor implementingthe program.

As anexamplein hazadouswaste 9 VAC 20-60-265,incorporatingd0
CFR 8§ 265.143 requitesthatowneas or opaatorsof hazardouswastefacilities
establishfinancialassurancéo ensurehatfundswill beavailablefor proper
closureof facilities. Under9 VAC 20-60-265,incorporatingd0 CFR §
265.143(a)(2)thewordingof atrustagreenent establishinginandal assurance
for closure mustbeidenticd to thewording spedfied in theincorporatediO CFR
§264.151(a)(1).Evenaslight dteration of thelanguagecouldchangethelegal
effectof thefinancialinstrument so thatit would nolonger s&isfy theintentof

* This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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thereguktion When thelanguageof the agreementliffersfrom the requiremert
suchthatfundswould not be availableto close thefadlity properly,thelack of
identicalwordingwould have a substatial adver® effect on theregulatory
schemgand,to the extentthe closureprocesss adveasely affeded, could posea
substanal risk of exposue). Thisviolationwould therefore be assignedo the
seriouspotentialfor harmclassifiation.

As anexamplein solid waste,unde 9 VAC 20-80-113,solid waste
mana@mentfacilities arerequired to implement a control programfor
unauthorizedvaste. If afacility failed to implementsud a program,or
implementeda progamdeficiently, sothatunauthorizedvages, sud as
polychlorinatedbiphenyls (“*PCBS’), maygo undetectedtheseviolationswould
beassgneda seriouspotential for harmclassification.

2. M oder ate Classification®

A violationis classifiel modeateif: (1) theviolation present®r may
preseét a significant risk of exposuré¢o humaisor theenvironmentand/a (2) the
adionshaveor mayhave a significant adver se effect on the statutoy or
requlatorypurpose®r procaluresfor implementingthe program.

As anexamplein hazadouswaste ownersandoperatorof hazardous
wastefacilities thatstorecontaners mustcomply with theregulationgoundat 9
VAC 20-60-264,incorpording 40 CFR Part264,Subpart. Oneof the
regulationsfoundin this subpat requiresownergoperatorgo inspect,atleast
weekly, containerstorageareas to ensurecontanersarenot deterioratimg or
leaking(incorporatel 40 CFR § 264.174). If afacility wasinspectingstaage
areagwice monhly, this situationcould presnta significantrisk of releaseof
hazardousvastego the envimrnment. Becausesomeinspectionsvereocaurring,
it is unlikely thata leakwould go compleely unddected;however thefrequency
of theinspectionsnay allow a containerto leak for up to two weeks unnoticed.
Themoderae potentialfor ham classificdion would be appropridaein this case.

As anexamplejn solid waste, 9 VAC 20-80-250(E) (4) spedfiesthetime
allowedfor closureof a solid wastemanagemenunit. If thetime allowedwere
exceededy a modestnumberof daysand therewas no evidenceof otheradverse
environmentakffectsfrom the dday, the moderatgpotentialfor harm
classificatiorwould be appropriatan this case.

* This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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3.

Marginal Classification>

A violationis classified asmaigind if: (1) theviolation presntsor may
presat arelatively low risk of exposurdo humansor the environmat, and/or(2)
theactionshaveor may have a small adverse effect on the statutory or reguatory
purpasesor proceduregor implementing the program.

As anexamplein hazadouswaste ownersor operatorf hazardous
wastefacilities must,unde 9 VAC 20-60-262,incorporatingd0 CFR 8§ 262.23,
sign eachmanifestcertificationby hand. If afacility wasusng manifessthathad
atype-written namewherethe signatureshould be,but the manifestavere
otherwisecompletedcorrectly and had otherindiciathattheinformationwas
correct,thelikelihood of exposue and adveseeffect ontheimplementatiorof
the programmayberelativey low. Themarginalpotentialfor harmclassification
couldbe appropriatdor suchasituation.

As anexamplen solid waste,unde 9 VAC 20-80-250(C) (13), litter and
blowing papershal be confinedto refuseholdingandopeatingarea by fencing
or othersuitabk controlmeans. If litter or blowing paperwereobserved
elsevhereonthelandill andtheproblemwasnotchronicor continuing,the
margnal potentialfor harmclassificdion would beappropriate.

D. CALCULATING THE WORKSHEET CIVIL CHARGE

Thecategoriesre the numbere items(Categores1 through6) thatmakeup the

rowsof theWorksheet A separte Worksheetis compldgedfor eachalleged violation;
however,staff may consolidatenultiple violationstha ariseout of a singleactor
omissioninto asingleviolation for purposs of calculating civil charge. Staffusethe
following procedureso determinghe appropriatecivil charge for eachcategorylistedon
theWorksheet

1. Extent of Deviation from Requirement Category™

The"extentof deviation"from WasteProgramrequirementselaes to the

degredo whichtheallegel violation departdrom therequirement In determining
theexter of thedeviaion, thefollowing categories shouldbe used:

* MAJOR: Deviatonsfrom requiementsof the statute yegulation order, or
permitto suchanextent tha mod (or important agects) of the requirements
arenot met, resultingin subsaéntial noncompliane.

* This criterion relates to the statutoryfactorsof environmentaharmand seveity.
% This criterion relates to the statutoryfactorsof sewerity andenvironmentalharm.
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» MODERATE: Discanabledeviaionsfrom therequirementof the statute,
regulation, order,or permit, but someof therequirementsare implementedas
intenced

* MINOR: Deviationsto alesserextent from the statuteyegulation,order, or
permit butmost(or al importantaspets) of therequirementareme.

A few exanpleshelpdemonstratéow a given violationis to be placedin the
proper category:

Asoneexample,9 VAC 20-60-265,incorporatingd0 CFR 8§ 265.112 requires
thatownersor operatorof treament, storageand disposal fadlities havea written
closureplan. This plan mustidentify the stepsnecesaryto completelyor partially
close thefacility atany point duringits intendedoperatingdife. Possibleviolations of
therequirementsf this regulaion rangefrom havingno closure planatall to having
aplanwhichis minimally inadequée (e.g., it omitsoneminor step in the procedires
for cleaninganddecontaninatingthe equipmat while complyingwith the other
requiremats). Suchviolationsshouldbe assgnedto the"major" and"minor"”
cdegories, respectiely. A violation betveentheseextremesnightinvolve failureto
modify a planfor increaseddemntaminaton activities asareault of aspill on-siteand
would beassignedo the modeatecategory.

Asarothe example9 VAC 20-60-265,incorporating40 CFR 8§ 265.14
requiresthatownersor operaors of treatment, storageanddisposafacilities take
reasonableareto kegy unauthorizel persongrom enteringthe activeportionof a
facility whereinjury couldocaur. Generdly, aphysicalbarier mustbeinstalledand
anyaccesgoutescontrolled. Therange of potentid noncompliancevith the secuity
requirematsis broad. Total noncmmplian@ with regulatoryrequiranentssuchas
thiswould resultin classificationinto themajorcategry. In contrasttheviolation
may consistof asmadl oversight sud asfailing to lock anaccessouteon asinge
occasion.With all othe fadorsbeingequal,thelesssignificantnoncompliance
shoulddraw a smaller pendty assessmat. In the matrix systen thisis achieved by
chooshgtheminor category

To determinghe chargefor aviolation or consolidatedriolations staff select
the properchargefrom the Workshee correspondingto the Potentialfor Harmand
the Extentof Deviationfor theviolation(s), andenterthis numberin the“Am ount”
colum of theWorksheé

2. Multi-Day Component Category®’

A multi-dayfactorfor continuingviolationsmaybe applied by multiplying
thenumbe of daysof continuingviolationsby thefactorin theappropriate
Worksheetcolumnbasedon the Potentialfor Harm classificationandthe Extent of

" This criterion relates to the statutoryfactorsof sewerity, envirormertal harm,andcompliancehistory.
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3.

Deviation designation Where sepaatechargesarenotassssedfor daily,
docunenedviolations,the Departmentisesthe Multi-Day ComponentCategoryfor
days2 through180for continuingviolationsin appropriateease. This factor is
generallyappliedwhen there is solid evidenceto supportcontinuing, discrete
violationsoveranextendederiod. For example,a multi-day componeniwould
normaly beappliedin casesvhere multiple, continuingreleasesoccurral under the
same circumstancesThemulti-dayfactor would not routinelybe usedl for violations
notrelatedto discrete continuingviolations(e.g., operatingwithout a permit). Use of
amulti-day componaet is presume for days2 through180of all violationsthatcause
afacility to bedesgnaedasSNC.

Upondetermning that a multi-dayfactor is appropriatestaff would then
selectthe properchargefrom the Worksheetdependingn the Potentialfor Harm
andthe Extentof Deviation Stéf then multiply the appropride multi-dayfactorby
thenumbe of daysof continuingviolations,and enterthe subtotalin the“Amount”
column of theWorksheé

Themulti-day componentmaybe appliedbeyond180daysin appropriateor
egregiots situatons.

Degree of Culpability Category®®

Category3 addesseshe degreeof culpability of thefacility in
committing theviolation. A low degeeof culpability indicatesthattheviolation
occurreddespitethefacility’s discemable diligencein ascertainingandfollowing
programrequrements.A mediumdegreeof culpability indicatesthatthe
violation is theresultof thefacility's failure to exerciseareasonablearein
adherngto programrequirenents appragpriateto the particularcircumstancesA
high degreeof culpability indicates thattheviolation wasin recklesdisregardf
programrequrementsor was theresultof adelibemteact™ A gradwated
culpability factoris associate with thedegreeof culpability. An upward
adjustentis notappropriaten all cases.For purpose®f this category
violationsof ConsenOrders or othe ordersarepresumedo betheresultof a
mediumor high degreeof culpability.

To calculatethe adjustment usingthe culpability factor stéf:

* Basdonareview of the fads suroundingtheviolation, determinehe
degreeof culpability associted with the source’sactions.

e Multiply thesumof the“Extent of Deviation” and “Multi -Day”
component®f thecivil chage calaulatedonthe Worksheeby the
appropriateCulpability Fador (O for low, 0.5 for medium,and1.0for
high).

% This criterion relates to the statutoryfactorsof sewerity andcompliancehistoly.
* Evidenceof adeliberateact maybe groundsfor areferrl to criminal investigative authorities.
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* Writethecalalatedchargeinto the* Amount” columnfor Category3 on
theWorksheet

4, Compliance History Category®

Staff usethe Compliance History Category to increasethe civil chargefor
repeatviolationsof the sameor substatially relatedrequirementsvithin the
previous36 monthsof theviolation. Staff usethe Potential for Harm
classificationandthe Extent of Deviation designaton to sdecttheappropriatecell
onthe Worksheefor this caegory and enterthis chargeinto the“Amount”
columnfor Catgory4 of theWorkshee.

5. Economic Benefit of Noncompliance™

Categorys addeesseghe economicbenefitcomponenbf thecivil charge.
Thisfactor is includedin acivil chargeto ensurehechargeads as adeterrento
noncompliance At aminimum,acivil chargeor civil penaltyshouldremove any
significanteconomidbendit of nonmmpliancein additionto a “gravity
component.” By devdopinga civil chargeassesmentstrudurethatincorporates
this deterreneffect, an enforement adion removesanyeconomicgaintha a
sourceor facility accrues by avoiding or ddaying costsnecesaryto achieve
conplianae, or from illegal competitiveadvantagé“ICA”) . % Theexisenceof a
significanteconomidbendit gainedfrom nonwmplianceis evaluatel onacas-
by-cas basis. Staff useprofessionajudgmentwhenmakingthe preliminary
deterninationthataneconomideneit exists. Whenthereis evidenceof an
ewmnomicbenefitbasel on ddayed or avoidedcosts,or ICA, staff shoud estimate
thevalue of theeconomidbeneit and includethis amountin the proposectivil
charge.

EPA’s BEN modelis amethod for caculatingeconomicbenefitfrom
delayedandavoidedexpenditures. If theeconomidenefitexceeds$10,000,
BEN shauld be usedto cdculatebenefit. BEN uses severaldatavariebles,most
of which containdefaultvalues. Therequiredvariablesncludeinformationabout
cgpita andnon-capitalcosts,annud operdion and mantenancecods, andthe
datesfor the periodof non@mpliance BEN allowsacooperéve facility to
provideactualfinandal datatha mayaffect thecivil chargecalculation. For
eanomicbenefitcalculationsof lessthan$10,0000r wherethefacility will notor
cannotprovidefinancialdatain atimely manner staff maymakeestimate based

% This criterion relates to the statutoryfactor of compliarce histary.

¢! This criterion relates to the statutoryfactor of ecoromic beneft.

%2 |llegal compeitive advantag@ccurswhenthe party’ s noncompliantctionsalow it to attaina level of reventes
that would not have been obtainableotherwiseg e.g., selling a product using waterresourcesn excessof permitted
amountspr draining/filling andsellingwetlardswithou approprate pernits.
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onavailableresourcs, includingtheir beg professionaljudgment® Finally,
methodsotherthanBEN maybe usedto calculateeanomicbenefitof
nonconpliance,where the Department concludegha analterndive method
providesmore meaningfulresults.

A necessarfir st stepwhenmakinga preliminarydeterminéion of an
eaonomicbenefitis understadingthe costsavoidedor ddayedthrough
noncompliance A delayedcostis anexpenditurethat,throuch current
noncomplianceganbe put off to someimein thefuture An avoidel cod is an
expendiurethatwill notbe madedueto noncompliamce. Examplesof avoidel
costsinclude,butarenotlimited to:

» Sanplingandanalyticalcostsfor groundvater andgas monitoring;and

* Annualexpensesasso@ted with hazardbuswasterecodkeepingand
personnetraining;

Exanplesof delayed costsinclude butarenotlimited to:

» Capitalequipmenimprovementor repairs(includingengineeringlesign,
purchaseinstallation,and replacement) and

* Onetime acquisitiongsuchasequipment or real egatepurchases)
Theintentis to recoupthe economicbenefitof noncompliacein all cases.

Therearefour geneal areas,however, wheresettling thetotal civil chage amoun
for lessthanthe economidbendit may be appropriate.Thefour exceptionsare:

» Theecononic benefitcomponat hasde minimis valueto the overall
settlement

* Therearecompelling public concernsthat would not be served by takinga
caseto trial;

* lItisunlikely, basednthefactsof the particularcaseasawhole,thatthe
Departmentwill beable to recovertheeconomidienefitin litigation, and

» Thefacility hassuces$ully documentedn inability to paythetotal
proposecivil charge

6. Ability of the Person to Pay a Civil Charge™

Ability to payis oneof thefive stautoryfadors. In generalthe
Departentwill redue penaltyassesmentsha areclearly beyondthe meansof
theparty. At the sametime, it is importantthat theregulatedccommunitynot

8 Staff may usethe following “rule-of-thumb” in execising theirjudgment for delayedcompliance 5% peryear
of thedelayedon-time capital costsfor the period from the datethe violation began until the datecompliancevasor
is expectedo be achieved;for avoidedcosts the expensesvoideduntil the datecompliances achieved.

% This criterion relates to the statutoryfactor of ability to pay.
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perceivetheviolation of environmetd requirementsascod savingsfor
financially-troubledbusinesss andthe Departmentwill, in appropriate
circunstancesgontinueto seek pendties wherea businessasfailed to allocate
environmentatompliancecostsin their busines®perations.It is alsounlikely
thatthe Departmentvould reducea penaltywherea facility refusedo correcta
seriousviolation, or where a patty has along historyof previousviolations or
wheretheviolationsof thelaw areparticularlyegregious.

Theburdento demonstateinability to payrestsontheregulatecbarty,as
it does with anymitigating circumstance.A party’sinability to payusually will
reduceacivil chargeonly if theregulated party providessufficientinformationto
justify theadjustnent, through the useof the EPA compute modelsABEL,
INDIPAY, or MUNIPAY .

If afacility is unabk to paythecdculatedcivil chargeor would be
prevertedfrom carying out essentiaremedial measuredy doingso, the
Departentshouldconsiderthefollowing optionswith thefacility in theorder
presated:

* Installmentpaymentplan with appropriatenterest
» Delayedpaymentschealule with appropriatenterest and

* Reductionupto thefull amountof thecivil chargejncludingemnomic
beneft, basedn ability to paymodding.

Reardlessof the Departmat’s determinationof anappiopriatependty
amountto pursuebasedon ability -to-pay consderdions,the partyis aways
expectedo complywith theapplicale law, regulationsprdes, andpermit
conditiors.

E. ADJUSTMENTSIN THE ENFORCEMENT RECOMMENDATION AND PLAN®

TheDepatmentmayadjustacivil chargedownwardin the ERPat severapoints
in its calculation: (1) staf mayadjustthe gravity componenbf thecivil chargebefore
economidbenefitis added;and (2) staff mayalso reducethetotal civil chargefor specific
litigationandstrategic consideations.

Forall adjustnents,stf shouldclealy doaument the adjustmentalculationand
its rea®nsfor theadjustmentitherin the ERPitself, or onthe Civil Charge/Civil
PenaltyAdjustmentForm, whichis attachedo the ERP. A revisedERPand/or
AdjustmrentFormmayberequired, dependingon when the Departmenmakes the
adjustnents. Theappopriae level of managemenghouldapproveall adjustments.
Decisionsregardingadjustmentre not subjed to administrativeappeal or judicial
review.

® This criterion relates to all of the statubry factors.
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1. Char ge Adjustments Befor e Considering Economic Benefit®

The Depatment mayadjustthe gravity componentf acivil charge-
excludngtheecononic benefit calculation — downwardby up to 30%basel on
seveal factorswherethereareclealy documentedcasespecificfactsthat
supporttheadjustnentasprovided in this section. This adjusment is not
appropriaten all cass. Stdf mayconsder thefollowing factors:
coopeativenessjuick settlementpromptnasof injunctiveresponse/gootaith
effort to comply; andsizeandsophistiationof theviolator.

Thegravity componat maybereducedby morethan30%if appropriate
circunstance®xist. Stdf shoulddocumenthe basisfor reducingacharge
beyad 30%onthe Civil ChargéCivil PenaltyAdjustmentForm. Regional staff
shouldconsultwith DE whenconsideing anadjugment beyond30%. DE sté&f
evaluatehe adjustmentor appropriadenessandconsistecy.

» Cooperativeness/Quick Settlement: TheDepartmentmayadjug a
chargewhereafacility is cooperative in relving the casein atimely and
appropriatanannerand it makes a goodfaith effort to setle theviolations
quickly.

* Promptnessof Injunctive Response/Good Faith Effort to Comply:
Goodfaith effortsto comply with regulatoryrequirementsor permit
conditiors include promptreportingof noncompliane, promptinitiation
of correctve action,prompt corredion of environmentalproblemsand
coopeation during theinvestigaion. Ownerswho agreeto expedited
correctiveaction schedule mayalsoqualfy. Staff shouldconsider
institutionalor legallimitationson corredive adions. Forexamplea
municipalitymaybeunableto institutecorrective adion immediately
becaus of fundingprocedues.

» Sizeand Sophistication of the Violator: In adjusting thecivil
charge/civilpenalty amount,enforcemat staff may considerthe size and
sophistcation of theviolator. Whenconsiderimg the sophisticéion of the
violator, enforcemenstaf maypresume,in theabsenceof information to
the contary, thatentities suchas smallnon-profit organization@andsmall
municipalitiesdo not possesthe sameevd of sophisticatiores othe
regulatedentities. The sophisticéion of theviolator is aso relevantin the
caseof asmallbusiness.

% This criterion relates to the statutoryfactorsof compliancehistory, seveity, envionmentaharm,and ability to
pay.
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2. Litigation and Strategic Considerations®

TheDepatment mayalsoadjustacivil chargedownward- includingthe

eanomicbenefitof noncompliance for specificlitigation andstrategic
considerations Adjustmentdor litigationandstrategicconsiderationshouldbe
carefully considerecinddocumated. Beforereducinga chargefor litigation or
strategc considerationsiegiond stdf shoulddiscus the proposé reductionwith
DE. Staff mayreducethe Total Civil Charge basdondocumentedtratege
considerationsncluding:

Problems of Proof: Problemswith provingthe case maybedueto
inadejuateinformation,conflicting evidence or contributoryactivity by
theDepartnent. In many casegproblemsof proof areconsideredspart
of the Litigation Potential,but mayalsobe consideredndependently

Impactsor Threat of Impacts (or Lack Thereof) to Human Health or
the Environment: Theimpad or threa of impactis afactorusedin
conjunctionwith otherstraegc considerations.t could provide
additionaljustification for areductionif thereis alack of impact,or
rea®nto rejectaredudionif impads are consequentia Theevduation
shouldinclude abroadassesmat of environmentdimpactandnot be
limitedto justthe mediawhere theviolationoccurred.

The Precedential Value of the Case: Resolutionof certaincasesmay
establisha valuedendorgmentof an agencyprogramor regulatoryor
enforcementnitiative. A reductionto thepropo®dcivil chargemaybe
appropriateo obtainsucha precedent.

Probability of Meaningful Recovery of a Civil Charge: In certain
cases,informationavailableto the Department indicatesthatrecoveryof a
meaningfulcivil chargeis not possible. Remgnizing thata portionof the
civil chargeis intencedto serveasdeterrernce,this factor maybe
appropriatdor use with local governmentsnd pubicly fundedservie
authorities. Also, in situgionswherethe entity primarily regponsiblefor
theviolation cannot behdd accountale, it maynotbeapproprateto
assesshefull civil chargeaganstthoseleft respongble for correctia..

Litigation Potential: Through negptiationsit maybecomeapparenthat
the caseas destinedor litigationbased solelyon factors not relevantto
environmentalprotedion.

It may alsobeappopriat, in the ERPor AdjustmentForm,to include

authorityto increaseacivil charge or civil pendty for continuingor uncorreted
violations previouslyundiscoveedviolations or for economidoenefitsfrom
continuirg delaysin compliance to provide additionalincentivesto resolve the
adion expeditiousy.

® This criterion relates to all of the statubry factors.
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F. CIVIL PENALTIESIN §10.1-1186 PROCEEDINGS AND FORMAL HEARINGS

Whenanappropriag civil charge cannotbe ageeduponwith theconsenbf the
party,the Departmenmayelec to useanadwersaial administraive process Civil
penaltiesareavailablefollowing §10.311186Procedings® andfollowing certainFormal
Hearing® In theseactions,thepenaltyis pledandarguedrather thanestablishedby
consent.By statute penaltiesare limited to amaximum of $10,0@ in a§10.:1186
Proceedingand,following a FormalHeaing, $32,500for eachviolation, notto exceel
$100,00Qperorder.

DE isgeneally theleadin adversaial administraive processs. Staff shoulduse
the Worksheetndspeeific criteriain Sections!ll B throudh Il E™ to deternine the
amountto be soughtin a Formal Heaing, butin preparingthe documentsstdf should
redlve anyreasonabléssuesor questionsn favor of the Department. In Formal
Hearing, staff shouldsed the highestpenaltyjustified by all of thefacts upto $100,000
perorder. Thecalculdion is notlimited to theamounttha mayhavebeenofferedin
attemptirg to reacha settlenent. Any adjustmenftor “cooperativenessdr for
“promptnessof injuncive response/godfaith effort to comply” shodd be omittedin
seekingacivil penaltyin aFormalHearing By statutethe pern mustbe providedwith
the calculationfor the propasedpendlty prior to any Formd Hearingcondudedfor an
orderthatasesseperalties.”* If the cases settledwhile theproceeling s still pending,
the penaty canbe modifiedandcalaulatedasanycivil charge, describedabove. Any
adjustnentshouldbe documated in arevissdWorksheebr the ERP. Thedevelopment
of apenaltyamountto be pledin ajudicial complaintis not coveredn this guidance.”

% See Va. Code§ 10.1-1186(10) (spedal orders);§ 10.1-1182(specia orderdefined, with limit of $10,0® ard
durationof not morethan 12 months) andVa. Code§ 2.2-4019(informalfact finding proceethgsunderthe
AdministrativeProces#\ct). Theinformal fact-finding canbe before the Directar of the Departmenbr his
desigqee; however, the Directormaynot delegtehis authority to imposecivil penaltiesn suchproceedhgs.

% See Va. Code§ 10.1-1455(G) and§ 2.2-4020 (formal hearigs; litigatedissuesinderthe Administrative Proces
Act). For Formd Heaingswith civil peralties,the hearingmustbe before anofficer appointedy the Virginia
SupremeCourt.

" The statutoryfactors arethosenotedin thereferencedectiors.

1 2005Acts. c. 706 Va. Code§ 10.1:1455(G).

2 Authority for civil penaltiesin judicial proceeding maybefound atVa. Code§§ 10.1-1418.1, -1455(A) ard (E).
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WASTE CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code§10.1:1455
Permittee/Responsible Party Permit/IDNo. [NOV Date
Potential For Harm
Violation No. Data Serious Moderate | Marginal Amount
1. Extent of Deviation from Requirement
a. Major Y N [$ 26000 |$ 9,000 [$ 2600
b. Moderate Y N [$ 13,00 |$ 6,000 [$ 1300
c¢. Minor Y $ 8,00 |$ 3500 |$ 300
d. Subtotal
2. Muulti-Day Component (n = number of days of continuing violation)
a. Doesthemulti-daycomponentapply? If no, goto #3. Y N
b. Major Y N [$1300(x)n=|$70(x)n=[$200(x) n=
c. Moderate Y N [$1,000(x) n= | $400(x) n= | $150(x) n=
d. Minor Y N $700(x) n= [ $200 (x) n= | $100 (x) n =
e. Multi-daysubtota
3. Degree of Culpability
a.ls theresubstantialevidenceof culpability? (applied to v N Low =0 Medum = (x) [High = (x)
sumof 1.d. and 2.e.) 0.5 1.0
b. Culpability subtot&
4, Compliance History (within past 36 monthg
a.Major Y N |'$ 6,500 |$ 5500 |$ 2,000
b. Modemte Y N |$ 590 ($ 3300 |$ 1,300
c. Minor Y N |$ 4000 |$ 2600 |$ 300
d. Comgiance historysubtoal
Cumulative Subtotal (lines 1d+2e+ 3b+4d)
5. Economic Benefit of Noncompliance
6. Ability to Pay (based on information supplied by the owner/operator) (
Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after July $

1, 2005, and $25,000 per day per violation for previous violations)

Comments:
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V. THE WATER QUALITY AND WATER RESOURCES MANAGEMENT
PROGRAMS

Theproceduresn Sedion IV are usedto calaulatecivil chargesandcivil penaltiedor the
WaterQuality andWater Resoures ManagmentPrograms’>

The StateWater ControlLaw (“Water Law”) at Va. Code§ 62.1-44.15(8d) provides for
the paymaent of civil chargesn ConsenOrdersfor pastviolationsof the Water Law, regulations
orders,andpermitconditiors. This stautory sectionis the bass for negotiatectivil chagesin
mostWater Progams,including the Virginia PollutantDischargeElimination System
(“V PDES”) Program theVirginia Pollution Abatemen{(*VPA”) Pemit Programandthe
Industrial StormWaterProgram. SectiondV A throughlV E bdow describecalaulationsof
negotiatectivil chargs. With theexcepion of consat ordes to preventor minimize sanitay
seweroverflows(“SSOs)’* themaximumcivil chargeis $32,500for each violation, with each
daybeing a separateiolation.” Specialconsideationsfor pleadingcivil penaltiesn §10.1-
1186Proceedings or in Formd Hearingsarediscussedhn SectionlV F.

The same secton of the Virginia Code(Va. Code8 62.1-44.15(8d)), is alsothe bags for
negotiatectivil charges for the Virginia Water ProtectionPemit (“VWPP”) Program® andthe
RegulatedJndergroundStoraye Tank Progam (Article 9 of theWaterLaw).” Separateriteria
andWorkshees aresetout for theseprogransin Section IV _G andSection IV H, below.

In addtion, therearesepaate authoities for negotiatectivil chargesandcivil penalties
and differentpenaty limits, for Water Quality andWaterResource$lanagenent violations
regardng;

» thedischargeof oil into statewaters and AbovegroundStorage Tanks(“ASTS”) (Article
11 of theWaterLaw ) (Va. Code§ 62.1-44.34:20(C) and (D));

» ground watermanagenentareas (Va. Code§ 62.1-270(A));

» surfacewatermanagemantareas (Va. Code8 62.1-252(B));
« animal feedingoperdions (“AFOs”) (Va.Code8§ 62.1-:44.17:1(J)); ard
* poultrywade managenent(Va. Code8 62.1-:44.17:1.1(F)).

Criteria andworkshegs areset outfor theseprogramsn Sedions|V | through K, below.

® As usedin Sedion IV of this guidance, “Water Programs” include boththe WaterQuality Programandthe Water
Resouces ManagementProgramio the extentthe cortextrequres.

™ Va. Code§ 62.1-44.15 (8f) establishe maxmum civil chargesfor SSOviolationsin consenbrdersrequring SSO
corredive acion. Maximumpcivil charge for SSOviolations in suchconsert ordersare$11,000perviolation, with
amaxmumcivil chargdimit of $157,%0. Theselimits correspndto thosefound in 33 U.S.C § 1319(g), as
modified by the DebtCollectionimprovementAct of 1996,Pub.L. 104134 See 40 CFR § 19.4,Tablel (2006)

" For violationsthatoccured prior to July 1, 2005 the maximum civil chargeis $25000 per violation perday. The
maximumamoutts for consentivil charges are incorporatedby referencdromVa. Code§ 62.1-44.32(a).
®Va.Code§ 62.1-44.155

"Va.Code8§§ 62.1-44.34:8and -44.34:9
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A. CONSENT ORDERSWITHOUT CIVIL CHARGES

Initially, staff establishwhether thealegedviolation warrantsacivil charge. The
following bast criteriashouldall be metfor all caseswithout civil charges

= Theseverityof theviolation is minimd,
= Theextentof theactua or potentia environmentaharm is negligibleor minimal,

= Thefacility hasnotbeenin chronicnoncompliancendis making a good-aith
effort to comply;and

=  Theecononic benefitof noncmmplianceis minimal.

Theemphasisin all cases,but patticularly in caseswithout civil chargesor civil penalties
is on promptandappropride injunctive relief to bring facilities into compliancewith
applicabldaws, regulations ordes, andpermitconditions’

Assumig thebasiccriteriaaremet,thefollowing types of casesmayqualify as
oneswhereacivil charges notapproprate Thislist is illustrativeandnotintendedto be
exhauste.

* Municipal VPDES(mgor or minor) upgrale or expansioror collectionsystem
correctiondelayeddueto theinability to securgunding

*  Wheeinterimlimits are nealed pendingconnectiorto a municipalwastewate
treatmensystemor alargerregonal wagewatertreatmentsysgemn

* Minor VPDESpermittees,sud astrailer courtsoperding lagoonsor other
antiquatedsystens, which will eventuallyshutdownor beconnetedto a
municipalsewersystem and

* Violationsresultingfrom unavoidableor unforeseeablevents of shortduraton,
with littl e or no environmentaimpact, but notincludingviolations of reporting
requirements

B. CONSENT ORDERSWITH CIVIL CHARGES

Unlesstheallegedviolationis sosevee asto warrantanenhancedivil chargeas
descibedin theIntrodudion, the Departmentalculatesivil chargesfor violations of
mostWater Progams usingthe Water Civil ChargéCivil Penalyy Worksheet
(“Workshest”), which is foundfollowing SectionlV F of this guidance

Civil chargesaregeneally appropride in ConsentOrderswhen oneor moreof
thefollowing criteriaare met (thelist is notexhaustive)

8 No civil charge can beassesseil a statutegrarts the party immunity from civil charges. See Va. Code§§ 10.1-
1199 -1233 Civil chargesmaybe mitigatedby voluntaryrepoting andcorrectionor by a SEP,asdesribed in the
Introduction
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* Falure to respondo tedhnical assistace efforts;

* Violation of enforementordes without mitigating circumgances;
* Violationsthatareavoidable

* Noncompliancehatis continuingor likely to recur,

+ Knowingviolations " or

* Violationsresuling in environmentaldamage

In calculatingthe appropriatecivil charge stafffirst identify theapproprate
“Potentialfor Harm” classificdion and thenwork throughthevariouscategoris on the
appropriatéNorksheeto cdculatea Total Civil Charge/CivilPendty. The Worksheet
Total Civil Charg/Civil Penaly mayalsobe adjustedfor othe appropriateand
documentedeasonsasdemonstraedin the EnforcemenRecommend#on andPlan
(“ERP’) (See SectionlV_E). ThecompletedNorkshe¢shouldbe presatedto the party
with theinitial documets or draft orderproposingor assesingacivil chargeor civil
penaltyamount® The ERP adjustnentsarenot se out on the Worksheet but mustbe
opento public view uponcompldion of thecase

C. POTENTIAL FOR HARM CLASSIFICATIONS®

Usingbestprofessionajudgment staff place each violationinto oneof three
“Potential for Harm” classifications— “ Serious,Moderate,”or “Marginal’ — thatare
listednearthetop of eech Workshet Staff classify theviolationbas on: (1) potential
for or actualhumanhealthor environmentaimpad; and (2) effectontheregulatoy
program. The“effect on theregulatory program”condgderation examneswhethe the
violation(s) or patten of violationsat issueare of requirement$undanental to the
continuedntegrity of theregulatory progran andmayunderminethe stautory or
regulatorypurpose®r procedures for implementingheregulatoryprogram.

Thefollowing sectiongdefine thethree classificaionsandprovideexamplesfor
eachof thelevels. Thesedionsprovide examplef violationsfor eachclassification
only andarenot usedto deerminewheher aviolation warrantsformal enforcement
Departiresfrom the exanplesshouldbe discusedwith arepresntativeof the Division
of Enforcement(“DE”).

" Evidenceof adeliberateact maybe groundsfor referral to criminal investigativeauttorities.
% For specificrequrementsregarding Formal Hearings seeSectian IV F, below.
8 This criterion relates to the statutoryfactorsof environmentaharmand seveity.
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1. Serious Classification®

A violationis classifiel asSeriousif: (1) theviolation hasimpactedor
presatsanimminent and substantial risk of impacting humanhealth and/orthe
environmensuchtha seriousdamage hasresultedor is likely to result;and/or(2)
theactionshaveor may have a substantial adverse effect on statutoryor
regulatorypurposer proceduresfor implementing the regulatoryprogram.

Examplesinclude,butarenotlimitedto: fish kills; effluent violations
resultingin lossof benefigal uses failure to reportanunpermitteddischarge
chronicrefusalto applyfor a permit or performa Toxics Managenent Plan
(“TMP”); unpermited impactsto largeamountsor critically importantsurface
watersor wetlandg(includingmostimpads coveredundera VWPPindividual
permit); impactsexceedingsurface water or wetlandspermits (includes impacts>
5 acresor 200linearfeet strean channé); failure to comgete on-site or off-site
creaton or restoratiorof wetlands;impactsthatare deliberateirreversible or
difficult to resbre andwithdrawd of sufacewatersin excesof permitlimits
thatreaultsin imminentrisk of impactinginstreamuses.

2. M oder ate Classification®®

A violationis classifiel asModeateif: (1) theviolation present®r may
presat some risk of impading the environment, but those impactswould be
moderateand correctablen areasondle periodof time; and/or(2) theactions
haveor mayhavea noticeable adver se effect on statutoryor regulatorypurposs
or proceduregor implementingheregulatory progam.

Examplesinclude,butarenotlimitedto: unpemitteddischargesesuting
in identifiable sedimenttion into surface wate's or wetlandstha can readily be
restoreglfailure to obseve Best ManagementPracticeg“BMPS’) in VWPP
permits; chroniclate submissiorof monitoringreportsor permitapplication
materials impactsexceedingsurfae wateror wetlandspermits(includesmpacts
> Y, acrewetlandsor > 50 linear feetstreamchanne) andmostVWPPgeneral
permt conditiong; failure to complde purchaeof bank credits,contributionto
in-lieu fund, recordationgtc.; andwithdrawal of surfacewatersin exces of
permit limits thatmayhavesomerisk of impacting the environment.

8 This criterion relates to the statutoryfactorsof environmentaharmand seveity.
8 This criterion relates to the statutoryfactorsof environmentaham andseverity.



Enforcenen GuidanceMemorandumniNo. 2-2006 Page46
Civil Chagesand Civil Penaltiesn Administrative Actions

3. Marginal Classification®

A violationis classified asMargnal if: (1) theviolation presentdittie or
no risk of environmentalmpad; and/or(2) the actionshaveor mayhavealittle
or no adver se effect on stautory or requlatorypurpose or procedurs for
implementingthe reguktory program.

Exanplesinclude,butarenotlimitedto: animproperlycompleed
Discharg Monitoring Report(*“DMR”) tha doesnotreault in a Seriousor
Moderateclassification minor exceadances(i.e., less than or equalto 10%of the
allowablelimit) in land applicationwith noimpactto groundor surfae water,
andminorwetlandsor sufacewater instreamviolations.

D. CALCULATING THE WORKSHEET CIVIL CHARGE

1. Gravity Based Component®

Staffidentiy all of theviolationsbeingaddressd in the gravity-basel
componentsectionof the Workshet andcdculatethe charge separatey for each
violation. Thegravity-basedcomponentcoverstwo areas (a) violationsand
frequency and(b) aggravatingactorsasmultipliers. Staff categorizehe charges
in thefirst area(violationsand frequency) basdonthar Potentialfor Harm
classification.

Thenoncomplianceperiod consicered shouldgenerallybe limited to six
monthsprior to thedate of refaral. Chargesggenerdly shouldnot exceed$50,000
permorth of nonconpliance Underthe gravity-basedccomponenstaff mark“Y”
or “N” for eachviolationtha applies anddeteminethe civil chargeper violation
basedon thenumberof ocaurrencesand the Potentialfor Harmclassfication.
Thechageis thenenterednto the“A mount” column of the Worksheet.

a. Violations and Frequency:® Theviolationsgenerdly fall into oneof the
following categoriesandthefrequencyis thefrequencypermonth unles
othemwisenoted

(1) EffluentLimits (per paraméer pe month,or longer,specified
interval)

(2) Operdional Deficiercies
(3) Monitoring/Submissions

8 This criterion relates to the statutoryfactorsof environmentaharmand seveity.
% This criterion relates to the statutoryfactorsof sewerity andenvironmentalharm.
% This criterion relates to the statutoryfactorsof sewerity andervironmentalharm.
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(4)

(5)
(6)
(7)
(8)
(9)

Bypasses/Overflog(appliesto high flow/wet weatherconditions
whereoperationandmaintenane (“O&M”) is otherwisen
compliance)perday or pereven)

Spills/Unpemitted discharges(perdayor perevent)
Compliance/Construction/PaymiSchedules

No Permit

Failureto Report(pereventpermonth

BMPsand/orerosionandsedimen{(“E&S”) controlsnotinstalled
or maintained(stomm water)

(10)Failureto recordinspections(stormwate)

(11)No stormwaterpollution preventionplan (* SWPPP) (stam

water)

(12)IncompleteSWPPPor SWPPMot on site (perevenj (stam

water)

(13)Other

Staff should mark“Y” or “N” for ead type of violation andapply

theappropriatenultiplier in the Worksheet dependingn the numler of
occurrenceandwhethertheviolation is Seious,Moderate, or Marginal.
Thechageis thenenteredinto the* Amount” columnof the Worksleet

b. Aggravating Factorsas Multipliers. After calculatingchagesfor each
violation category,staff addthe chaiges to arrive at a subtotal.
Aggravatingfactors are then consideed and addedasappropriate
Aggravatingfactors are:

Major Facility:®” If aVPDESfacility is classified as "magor"
usingEPA criteria, this factor applies.

Compliance History - Administrative/Judicial Order
Violation:® If theviolation, which s the subjet of the
enforementadion, is aviolation of a prior administrativeor court
order,thisfactorapplies.

Degree of Culpability: &
This categoryaddesses thedegreeof culpability of thefacility in

commiting theviolation. A low degeeof culpabilityindicates
thattheviolationocaurred despitethefacility’s discernable

8 This criterion relates to the statutoryfactor of severityandervironmerial harm.
% This criterion relates to the statutoryfactor of conrpliancehistory.
¥ This criterion relates to the statutoryfactorsof severityandconpliance history.
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diligencein ascertainingndfollowing programrequirements A
mediumdegreeof culpability indicaesthattheviolationis the
resultof thefacility’s failure to exeraserea®nablecare in
adherngto programrequirementsappropriatdo the particular
circumstancesA high degree of culpabilityindicates thatthe
violation wasin recklesdisregard of programrequirement®r was
theresut of adeliberae ad.*® A graduagdculpability factor is
as®datedwith thedegreeof culpability. An upwardadjustmenis
notappopriatein all cases. For purposesof this category,
violations of ConsenOrdeas or othe ordersarepresumedo be the
resultof a mediumor high degreeof culpability.

To calcukte the adjustnent usingthe culpability factor, staff:

» Basedonareviewof thefactssurroundingheviolation,
determinethedegeeof culpability associatedwith the
facility’s actions.

* Multiply theCategoryl.asubtotd onthe Worksheeby the
appropiateCulpability Factor(0 for low, 0.5for medum,
and 1.0for high).

» Write thecalculatedchageinto the“A mount” columnfor
Categoryl.b.(3) ontheWorkshee

C. Flow Reduction Factor:** Thegravity-baseccomponat totd may be
reducedor smallsewa@ treament plants(“*STPS). Thereductionis
discretionay andis basedn goodfaith effortsto comply. Thefactor
relieson averagedaily STP flow, as follows:

FLOW REDUCTIONFACTOR
AverageDaily Flow (gpd) Percent Reduction
9,9990r less 50
10,000 — 29,999 30
30,000 — 99,999 10
100,0® andabove No Reduction

If thereductionis beingconsideedfor anon-municipalSTP,staff
shouldensurehatthefacility or parentcompanyemployslessthan 100
individuals. In usingthe flow reductionfactor, staff multiply the gravity-
basedconponenttotd by theappropriatepercentagéigure (e.g., for a
facility with lessthan 5,000gdlons perday(“gpd”) averlgedaily flow,
theappropriategpercentageeductionis 50%) to obtaintheredudion
amount. Using theappropride Worksheetstaff subtract thereduction

% Evidenceof adeliberateact maybe groundsfor areferrl to criminal investigative authorities.
! This criterion relates to the statutoryfactor of envronmentaharm
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amountfrom the gravity-basedcomponentotal to obtan theflow-
adjustedyravity-basd componentotd.

2. Economic Benefit of Noncompliance™

In assesingcivil penaltieghe*emnomicbenefitof noncmmpliance”
shouldbetakeninto consideation. Thisfactoris included in acivil chargeto
ensurehe chargeactsas adeterentto noncompliance At aminimum,a civil
chargeor civil penaltyshould removeany significant economicbenefitof
nonmmpliancein additionto a“gravity componeat.” By developingacivil
chargeassessmenstrudurethat incorporateghis deterenteffect,anenforcement
adion removesanyemnomicgan tha a sourceor facility accries by avoidingor
delaying coss necessaryto achieve compliance or from illegal competitive
advantag (“ICA”) .* Theexistenceof asignificantemnomicbenefitgained
from nonconplianceis evaluate on a caseby-casebass. Staffuseprofessionh
judgmentwhenmakingthe preliminarydeteminationthateconomc benefit
exigs. Whenthereis evidence of economicbenefit basedon delayeal or avoided
costs,or ICA, staff shouldestimatethe value of theeconomidbenefitandinclude
this amounton the Worksheg.

EPA’s BEN modelis a method for calculating economidoenefitfrom
delayedandavoidedexpenditures. If theeconomicbenefitexceels$10,000
BEN shauld beused. BEN uses severd datavariables,mostof which contain
defaut values. Therequiredvariables includeinformation aboutcgpital and non-
cgpital costs,annualoperaion andmaintenancecosts andthe datesfor the period
of noncompliance. BEN allowsa cooperativefacility to provideadual financial
datathatmay affectthecivil chargecalculation. For economicbeneit
cdculationsof lessthan $10,0000r wherethe facility will notor cannotprovide
financialdatain atimely manney staff maymakeestimatedbasdon available
resourcesincludingtheir best professionaljudgment® Finally, methodsother
thanBEN maybe usedto cdculateemnormic benefitof noncompliancewhere
the Departnentcondudestha analternativemethod providesmoremeaningful
results.

A necessarfyir st stepwhenmakinga preliminarydeterminéion of an
eanomicbenefitis understadingthe costsavoidedor ddayedthrough
noncompliance A delayed costis an expenditureghat,throughcurrent
noncomplianceganbe put off to soméimein thefuture Anavoidel cod is an

% This criterion relates to the statutoryfactor of ecoromic beneft.

% |llegal compeitive advantag@ccurswhenthe party’ s noncompliantactionsallow it to attain alevel of revenues
that would not have been obtainableotherwise e.g., selling a product using waterresource$n excessof permitted
amountspr draining/filling andselling wetlardswithou approprate permits.

% Staff may usethe following “rule-of-thumb” in execising theirjudgment for delayedcompliance 5% peryear
of thedelayedon-time capital costsfor the pefiod from the datethe violation began until the datecompliancewvasor
is expectedo be achieved;for avoidedcosts the expensesvoideduntil the datecompliances achieved.
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expendiurethatwill notbe madedueto noncompliace. Examplesof avoidel
costsinclude,butarenot limited to:

» Monitoring andreporting(including costsof the samplingandproper
laboratoryandysis), and

» Operaton andmaintenan® expensesge.g., labor,powe’, chemicals)and
otherannualexpenses

Exanplesof delayedcostsinclude,but arenot limited to:

» Capitalequipmenimprovanentor repairs(includingengineeringlesign,
purchaseinstallation,and replacement)

* Onetime acquisitiongsuchasequipment or real egatepurchases)and

» Cossas®ciatedwith providingrequred compensgtory mitigation for
surfacewatea/wetlandimpads (suchas creation/retoration of wetlands,
purchaser mitigationbankcredits,etc.).

Theintentis to recoupthe economicbenefitof noncompliacein all cases.
Therearefour geneal areas howeve, wheresettlingthetotal civil chargeamoun
for lessthantheeconomidoendit may be appropriate.Thefour exceptionsare:

» Theecononic benefitcomponat hasde minimis valueto the overall
settlement

* Therearecompelling public concernsthat would not be servedby takinga
caseto trial;

* lItisunlikely, basednthefactsof the particularcaseasawhole,thatthe
Departmentwill beable to recovertheeconomidienefitin litigation, and

» Thefacility hassuces$ully documentedn inability to paythetotal
proposecivil charge

In VPDES casesegedally munidpal VPDEScass, it canbedifficult to
deternine a clear“startdae” for calculatingthe delayedcostsof non@mmpliance.
It is not unusualfor facilities to need significanttime to evaluatebiological
procesesand/orinfrastru¢ure needsdeforesdtlementtermscan befinalized.
Issueslike governnentappropriationslandavailability, public participationand
otherfactsnot wholly within the control of a permitteecanreasonaly delay
conpliance. Finally, it is notunusuakhat savingsthatmight havebeenrealzed
from delayedcostsareovertaken andsurpasse by theincreasedconstructio
costsresultingfrom ddayedconstruction. Thereforethe calculationof the
delayed costsof noncompliane shouldbe commencedit suchtime asaVPDES
facility fails or cease$o makeatimely, diligent,andgoodfaith effort to comgy,
while doingall it canto assue high qudity treament
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3. Ability to Pay a Civil Charge®

Ability to payis oneof thefive statutoryfactors In generalthe
Departmentwill redue penaltyassesmentsha areclearly beyondthe meansof
theparty. At thesametime, it is importantthat the regulatedccommunitynot
perceivetheviolation of environmetd requirementsascod savingsfor
financially-troubledbusinesss,and the Departmentwill , in appropriate
circunstancesgontinueto seek pendties wherea businessasfailed to allocate
environmentatompliancecostsin their busines®perations.It isalsounlikely
thatthe Departmentvould reducea penaltywherea facility refusedo correcta
seriousviolation, or where a patty has along historyof previousviolations or
wheretheviolationsof thelaw areparticularlyegregious.

Theburdento demonstraténability to payrestsontheregulatedpbarty,as
it does with anymitigating circumstance.A party’s inability to payusually will
reduceacivil chargeonly if theregulated party providessufficientinformationto
justify theadjustnent,through the useof the EPA compute modelsABEL,
INDIPAY, or MUNIPAY.

If afacility is unabk to paythecdculatedcivil chargeor would be
prevertedfrom carying out essentiaremedia measuredy doingso, the
Departentshouldconsiderthefollowing optionswith thefacility in the order
presated:

* Installmentpaymentplan with appropriatenterest
» Delayedpaymentschealule with appropriatenterest and

* Reductionupto thefull amountof thecivil chargejncludingemnomic
beneft, basedn ability to paymodeling

Reardlessof the Departmat’s determinationof anappiopriatependty
amountto pursuebasedon ability -to-pay congderdions, the partyis always
expectedo complywith theapplicdle law, regulationsprdes, andpermit
conditiors.

E. ADJUSTMENTSIN THE ENFORCEMENT RECOMMENDATION AND PLAN®

TheDepatmentmayadjusta civil chargedownwardin the ERPat severapoints
in its calculation: (1) stef mayadjustthe gravity componenbf thecivil chargebefore
economidbenefitis added;and(2) staff mayalso reducethetotal civil chargefor specific
litigationandstrategic consideations.

% This criterion relates to the statutoryfactor of ability to pay.
% This criterion relates to all of the statubry factors.
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Forall adjustnents,stef shouldclealy doaument the adjustmentalculationand
its rea®nsfor the adjustmentitherin the ERPitself, or onthe Civil Charge/Civil
PenaltyAdjustmentForm, whichis attachedo the ERP. A revisedERPand/or
AdjustmentFormmayberequired, dependingpn when the Departmentnakes the
adjustnents. Theappopriate level of management shouldapprovedll adjustments.
Decisionsregardingadjustmentre not subjed to administrativeappeal or judicial
review.

1. Charge Adjustments Before Considering Economic Benefit®’

The Depatment mayadjustthe gravity componentof acivil charge-
excludngtheecononic benefit calculation — downwardby up to 30%basel on
seveal factorswherethereareclealy documentedcasespecificfactsthat
supporttheadjustnentasprovided in this section. This adjusment is not
appropriatein all cass. Stdf mayconsder thefollowing factors:
coopeativenessjuick settlementpromptnasof injunctiveresponse/goothith
effort to comply, andsizeandtype of the facility/owner.

Thegravity componat maybereducedby morethan 30%if appropriate
circumstance®xist. Stdf shoulddocumenthe basisfor reducinga charge
beyad 30%onthe Civil ChargeéCivil Penalty AdjustmentForm. Regionalstaff
shouldconsultwith DE whenconsideing anadjugment beyond30%. DE sté&f
evalwatethe adjustmentor appropriadenessandconsistecy.

» Cooperativeness/quick settlement: The Departmentnayadjustachage
whereafacility is cooperéve in resolvingthe casein atimely and
appropriatanannerand it makes a goodfaith effort to setle theviolations
quickly.

* Promptnessof injunctive response/good faith effort to comply: Good
faith efforts to comply with regulatoryrequirenentsor permitconditiors
includeprompt repoting of noncompliancepromptinitiation of
correctiveaction, prompt corredion of environmentaproblemsand
coopeation during theinvestigaion. Ownerswho agreeto expedited
correctiveaction schedule mayalsoqualify. Staff shouldconsider
institutionalor legallimitationson corredive adions. Forexamplea
municipalitymaybeunableto institutecorrective adion immediately
becaue of fundingprocedues.

» Sizeand typeof facility/owner: Reductionamaybeapproprate for
small facilities. Sucharedudion, howeer, maynotbeappropriatdor a
small facility ownedby alargecorpordion. Faglities providingacritical
communty sewice (e.g., munidpa plantsin isolatedor economically

" This criterion relates to the statutoryfactorsof conpliancehistory, seveity, environmetal harm,andability to
pay.
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distressedreashospitds, and schools)maybe appropride for this
reducton.

2. Litigation and Strategic Considerations™

The Depatment mayalsoadjustacivil chargedownward- includingthe

eanomicbhenefitof noncompliance for specificlitigation andstrategic
considerations Adjustmentdor litigationandstrategicconsiderationshouldbe
caefully considerd anddoaumented.Beforereducinga chargefor litigation or
strategc considerations,egiond stef shoulddiscus the proposeé reductionwith
DE. Staff mayreducethe Total Civil Charge bagdondocumentedtratege
considerationsncluding:

Problems of Proof: Problemswith provingthe cas maybedueto
inadeguateinformation,conflicting evidence or contributoryactivity by
the Departnent. In many casegroblemsof proofareconsideredspart
of the Litigation Potential,but mayalso be consderedindependently

Impactsor Threat of Impacts (or Lack Thereof) to Human Health or
the Environment: Theimpad or threa of impactis afactorusedin
conjunctionwith otherstraegc considerations.t could provide
additionaljustificationfor areduction if thereis alack of impact, or
rea®nto rejectaredudionif impads are consequentia The evduation
shouldinclude a broadassesmat of ervironmentd& impactandnot be
limitedto justthe mediawhere theviolationoccurred.

The Precedential Value of the Case: Resolutionof certaincasesmay
establisha valuedendore&mentof an agencyprogramor regulatoryor
enforcementnitiative. A reductionto thepropo®dcivil chargemaybe
appropriatego obtainsucha precedent.

Probability of Meaningful Recovery of a Civil Charge: In certain
cases,informationavailableto the Department indicaesthatrecoveryof a
meaningfulcivil chargeis not possible. Remgnizing thata portionof the
civil chargeis intencedto serveasdeterrence this factormaybe
appropriatdor use with local governmentsnd pulicly fundedservie
authorities. Also, in situgionswherethe entity primarily regponsiblefor
theviolation cannot be hdd accountdale, it maynotbeapproprateto
assesshefull civil chargeaganstthoseleft responsibldor correctim.

Litigation Potential: Through negptiationsit maybecomeapparenthat
the cases destinedor litigationbased solelyon factors not relevantto
environmentabprotedion.

It may alsobe appiopriate, in the ERP or AdjustmentForm,to include

authorityto increaseacivil charge or civil pendty for continuingor uncorreted

% This criterion relates to all of the statubry factors.
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violations, previouslyundiscoveedviolations,or for economicbenefitsfrom
continuirg delaysin compliance to provide additionalincentivesto resolvethe
adion expeditiousy.

F. CIVIL PENALTIESIN §10.1-1186 PROCEEDINGS AND FORMAL HEARINGS

Whenanappropriag civil charge cannotbe ageeduponwith theconsenof the
party,the Departmenmayelect to useanadversariabdministraive proces. Civil
penaltiesareavailablefollowing §10.11186Proceeings”® andfollowing certainFormal
Hearing.!® In theseadions,thepenaltyis pledandarguedrather thanegablisted by
consent.By statute penaltiesare limited to a maximumof $10,000in a810.:1186
Proceedingand,following a FormalHeaing, $32,500for eachviolation, notto exceel
$100,00Qperorder.

DE isgeneally theleadin adversaial administraive processs. Staff shoulduse
the Worksheendspedfic criteriain SectionslV B throughlV E*% to determinehe
amountto be soughtin a Formal Heaing, butin prepaing the documentsstaff should
relve anyreasonabléssuesr questionsn favor of the Department. In Formal
Hearing, staff shouldsed the highestpendty justified by all of thefacts,upto $100,000
perorder. Thecalculdion is notlimited to theamountthat mayhavebeenofferedin
attemptirg to reacha settlenent. Any adjustmenftor “cooperativenessdr for
“promptnessof injuncive response/godfaith effort to comply” shodd be omittedin
seekingacivil penaltyin aFormalHearing By statutethe peron mustbe providedwith
the calculationfor the propasedpenalty prior to any Formd Hearingcondudedfor an
orderthatassesseseralties!® If the caseis settledwhile the proceediry is still pending,
the penaty canbe modifiedandcalaulatedasanycivil charge, describedabove. Any
adjustnentshouldbe documated in arevissdWorksheebr the ERP. Thedevelopment

of apenaltyamountto bepledin ajudicial complaintis notcoveredn this guidane !

% See Va. Code§ 10.1-1186(10) (spedal orders);§ 10.1-1182(specia orderdefined, with limit of $10,0® ard
durationof not morethan 12 months) andVa. Code§ 2.2-4019(informalfact finding proceethgsunderthe
AdministrativeProces#\ct). Theinformal fact-finding canbe before the Directar of the Departmenbr his
desigqee; however, the Directormaynot delegtehis authority to imposecivil penaltiesn suchproceedngs.
100 gee Va. Codk § 62.1-44.15(8a)and§ 2.2-4020(formal hearigs; litigatedissuesunder the Administrative
Procesd\ct). ForFormalHeaingswith civil penaltiesthe heaing mustbe beforean officerappointedoy the
Virginia SupremeCourt.

191 The statutoryfactors are thosenotedin the referencedsectiors, or in stbsequenWaterProgran workshees.
192 2005Acts. c. 706; Va. Codes§ 62.1-44.15(8a)

103 Authority for civil penatiesin judicial proceedingsnaybefoundatVa. Code § 62.1-44.2 (a).
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WATER CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code§ 62.1-44.15

(For Violations Other Than VWPP, Article 9, Article 11, Surface Water/Ground Water Withdrawal, and AFO/Poultry Programs)

Facility/Responsible Party EA No. |Per.Reg.No. INOV Date
Potential for Harm
Data Serious | M oder ate | Marginal Amount
1. Gravity-based Component
a. Violationsand Freguency (permonth unles otherwise $ (%) $ (%) $ (%)
noted) occurrences [occurrences |occurrences
QD Efflugnt L.ImItS (per paameer permonth or longer, v IN| 13000 | 70000 | 30000
specifedinterval)
(2) Operatianal Deficiendes Y |N| 130X _ | 700(x)___ | 300(x)__
(3) Monitoring/Submissions Y 1,300(x) __ | 70(x)_ | 300(x)__
(4) Bypasses/Overflowger day or per even) (appiesto
high flow/wet weathe conditonswhereO&M is Y |N 650 (x)___ [ 390(x)__ [ 130(x)___
otherwisein compliance)
(5) Spills/Unpermitted Discharge (perdayor pereven) Y | N [13000(x) | 6,500(x) | 1,300(x) ____
(6) Compliance/Construction/Paymesthediles YN[ 130K __ | 70(x)___ 300(x)
(7) No Permit Y |N| 520(X)__ | 2,600(x)___ 900(x)
(8) Failure to Report(per eventpermonth) Y | N [13000(x) __ | 6,500(x) ___ | 1,300(x) ___
(9) BMPsand/orE&S controlsnotinstalled or maintained v N|650x | 260000 | 1,3000)
(stom water)
(10) Failureto recordinspetions (storm water) Y N[130(x)__ [ 650(x)__ 260(x)
(11) No SWPPP(per event) (storm wate) Y N[910(x)__ | 520(xx)__ | 1,300(x) ___
(12) IncompleteSWPPPor SWPPPoton site (pereven) v [N| 2600 | 130000 650(x)
(stormwater)
(13) Othe Y |N| 260K __ | 1,300x)_ 700(x)
| Subtotal 1.a— Violations and Fregquency
b. Aggravating Factors
(1) Major Facility Y | N [Subtdal #1.a(x) 0.4
()] anp!|anceH|storyAdm|n|strat|vdJud|aal Order Y | N [subtdal #1.a(x) 0.5
Violations
- . _ Medum=#1la |High=#1.a
(3) Degreeof Culpability (applied to subtotal #1.a) Y |N[Low=0 (x) 0.5 () 1.0
Subtotal 1 b. — Aggravating Factors
Subtotal - Gravity Based Component Subtotal (Add Subtotal #1.a and Subtotal #1.b)
c. Flow Reduction Factor (STP VPDESonly) (discretionary o . Reduction
based on good faith efforts to comply) Y | N |%Redtction Amount )
Flow-Adjusted Gravity Based Component Subtotal (Subtract Subtotal 1.c from Gravity Based Component
Subtotal)
2. Economic Benefit of Noncompliance
3. Ability to Pay (based on information supplied by the facility) )

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after
July 1, 2005, and $25,000 per day per violation for previous violations) (may not exceed $11,000 per violation, with a
maximum limit of $157,500, for SSO violations in consent orders requiring SSO corrective action).

Comments:
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G.

VIRGINIA WATER PROTECTION PERMIT PROGRAM

TheVirginia WaterProtedion Pamit (“V WPP”) Programis authorizedunderVa.
Code§ 62.1-44.15:5 Thesectionaddressesxcavation,filling, dumpingin, or other
activitiesregardingsurfae waters and wetlands put alsostateghat conditionscontained
in aVWPPmay includethe volumeof waterwhich maybewithdrawnfrom instream
flows asa partof the perritted adivity. ** Authority for negotided civil chargesfor
allegedVWPP violationsis foundin the samestatuteasbefore,Va. Code § 62.1-44.15
(8d). Themaximumpenaltyis $32,500per dayfor eachviolation.'®

Civil chargedor the VWPP Program are cdculated usingthe Worksheett the
endof thissection Thespeific criteria for calculding thecivil chargeor civil penalty
are listedin the Worksheg, along with the associatedstatutoryfactors(in parentkeses).
The Potentialfor Harmclassifcationshouldrefled the scde of activity andthe
considerationsitedin Sedion IV _C. In the“ComplianceHistory’ adjustmentstaff
considerprior enforcenentactivities of anyWatea Law, regulationsprdes, or permitsin
the preceding36 months Prior enforcemat activitiesincludeany actor omisson
realting in an“enforcement responsg” e.g., aWarningLetter, NOV, or othe
enforrementdocunent. The Departmem doesnot considetWarningLettersand NOVs
thatit did not pursue(e.g., maters tha wereclosedwithouttheissuanceof aletter of
agreementzonsenbr administraive order,consentecree or courtorder).

Onedistinction for VWPP permitsliesin the calculationof economidbenefitof
noncompliance While the BEN model maybeusedas appropriate BEN oftenfails to
captureadequatsl the“i llegal competitiveadvantage(“ICA”) thatmayarisefrom
wetlandsviolations. It maybenecesaryto useotherstandad accountingpracticesto
deternine thelevel of revenuestha would havebeen unattainabldadthe regonsible
partyabidedby thelaw. Forexample if apartyimproperlyfilled wetlandsandsoldthe
propertyassitesfor homes, the profit from the salemaybe addressg asan elementof
theeconomidoerefit of noncompliance Suchprofits arenot accountedor asdelayedor
avoidedpollution controlcogs unde BEN modelcalaulations. Econonic benefitfor
waterwithdrawalundera VWPP pamit is anotherexamplewhereBEN maynat be
sufficient. Forexampe, if a plantwereto exceedts withdrawalrate, it mayreaultin a
profit from the saleof a productto which the plantwasnot entitled. Here aselsewlere,
theeconomidoenefitshauld alsoinclude any costsavoidedin permitfeesand tax or
revenue benefits

Staff shouldmark“Y” or “N” for each type of violation andapplythe appropriate
multiplier in theWorksheet Thechargeis thenenterednto the“Amount” column.
Exceptas noted,the congderationsin SectionslV A throughE apply, includingthe ERP
adjustnentfactors. Specia consideationsfor pleadingcivil penaltiesin §10.:2118
Proceeding or in Formd Heaings arediscusedin Sedion IV F.

%va. Code§ 62.1-44.15:5(C)
1%5v/a. Code§ 62.1-44.15incorpoatesby referacethe penaltyamourts from Va. Code§ 62.1-44.32 For
violationsthat occurred prior to July 1, 2005,the maximumcivil chargeis $25,000perviolationsperday.
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VA WATER PROTECTION PROGRAM CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code §62.1-44.15

PermiteeResponsble Paty

Data

Reg. No.

| Date

Potential for Harm
(Environmental Harm and Severity)

Serious

M oderate

‘ Marginal

Amount

1. Gravity Factors— Surface Water and Wetlands (Severity and Environmental Harm)

Violations and Frequency

$ (X)

occurrences

$ (X) occurenaes

$ (x) occurrences

a. Failureto obtain covemgeundera General
Permit (GP)or Individual Permit(IP) prior
to commaencingactivity

26,000 (x)

13,000(x)

2,600(x)

b. Exceedingpermittedimpacts(notto be
usedin conjunction with 1.a)

26,000 (x) ____

13,000(x) ____

2,600(x) ____

c. Failureto completecompensatry
mitigation

26,000 (x) ____

13,000(x) ____

2,600(x)

d. Any activity resuting in afish kill

26,000(x)

13,000 (x) ___

2,600(x)

e. Failureto reportafishkill, fuel, or oil spill

1300 (x)

6,500(x) ____

1,300(x)

f. Failureto undertakerequredcorredive
action relative to unsuccessful
compensatorymitigation.

6,500(x)

2,600(x)

1,300(x) ___

0. Failure to conduct requred compesatory
mitigation monitoring or waterquality
monitoring

13000 (x)

6,500(x)

1,300(x)

h. Failure to conductrequiredconstuction
monitoring

6,500(x)

2,600(x)

1,300(x)

i. Failureto providerequired noticeprior to
commencingcorstruction

13000 (x) ___

2,600(x)

1,300(x)

j. Failureto subnit plansandspecfications
prior to commercing constuction

6,500(x)

2,600(x)

1,300(x)

k. Unauthorizeddischargeof pollutants

6,500(x)

2,600(x) ____

1,300(x) ___

. Failureto complywith constuction special
conditions (swch as,but not limited to,
storm watermana@ment, erosion&
sedimentcontrol, flaggingnonimpact
areas restorirg tempoaryimpacts,
workingin thedry time-of-yea
restrictionsminimuminstrean flow,
sidecastingn streans,operaing
equipment in streamsgischage of
concreteto waters.etc)

6,500(x) ____

2,600(x) ___

1,300(x) ___

m. Failureto submitacompletefinal
compensatorymitigation plan

6,500(x) ____

1,300(x) ___

700 (x)

n. Other violatiors not listed above(suchas,
but not limited to, failing to record
easementscertify repots; submit
complete corstruction, mitigation, or water
guality monitoring repots; submitasbuilt
surveys;notify of permittransfer etc.)

6,500(x) ____

1,300(x) ____

700 (x)
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1A Gravity Factors—Water Withdrawal (Severity and Environmental Harm)

Violations and Frequency ﬁc(c):?urences $ (x) occurene@s | $ (x) occurences
a.(le;;eedaneof daily withdrawallimits (per v N | 130000 70000 1000
b. Exceadarce of monthly withdrawallimits Y| N | 2,60000 1,300(x) 700(x) ____

(permonth
c. Exceedane of annualwithdrawallimits Y| N | 5200(x) 2,600(x) 1,300(x)
d. Failureto submit annualmonitoring reports vIN| 1,30000 7000 300(x)
(perrepor)
e.é\)/rép:](ta)mttedwnhdrawal(perdayor per v| N | 13,00000 6,5000) 1,3000)
f. Fallyretp submit appropriae permit vI N | 520000 2.600(x) 1,300(x)
application
g. Failureto report(requestd application
water audit,new well, etc) (per even) Y| N 260009 __ 1,300069__ 70009 __
h. Failureto mitigate Y| N | 13,000(x) 6,200(x) 1,300(x)
i. Failureto mstdll and/ormantgln equpmert vIN| 260000 1,300(x) 650(x)
or other operationabeficiencies
j- Inconpleteor improperreporting Y| N | 2,600(x) 1,300(x) 650(x)
k. Other,Violation of Pemit, Special
Exceptionsor Specal CondiionsNOT
listed abowe (e.g., time of year, minimum Y| N | 2600(x) 1,300(x) 700(x)
instreamflow requrementsfailureto report
spills) (pereven)
| Violations and Frequency Subtotal
2. Aggravating Factor s (Severity and Compliance History)
aAdministrative/Judital OrderViolations Y| N | Subtotal 1 (x) 0.5
b Degreeof Culpability Y| N | Low=0 I(\)/Igdium= #1(x) Tigh =#1(x)
¢ History of Noncampliance(past 36 months) Y| N | If yes,then=#1(x) 0.5
Aggravating Factor Subtotal
Gravity-Based Component Subtotal (1+2)
3. Economic Benefit of Noncompliance (Economic Benefit)
4. Ability to Pay (Ability to Pay) (
Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after $

July 1, 2005, and $25,000 per day per violation for previous violations)

Commers:
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H. REGULATED UNDERGROUND STORAGE TANK PROGRAM. (ART.9)

The Regulated Underground StorageTank (“UST’) Programis authorizedunder
Article 9 of the StateWater Contol Law, Va. Code88 62-1-44.34:8and 62.1-44.34:9
Article 9 typically addreses USTsfor petroleumproduds, butaso includesUSTs for
other“regulatedsubstaces,’asdefined by staute. Authority for negptiated civil chages
for violationsof ReguhtedUST Programlaws, regulatiors, ordersis foundin the Water
Law atVa. Code§ 62.1-:44.15(8d). Themaximumcivil chageis $32,500perdayfor
eachviolationonandafter July 1, 2005

Civil chargesandcivil pendtiesfor the RegulatedJST Programarecalaulated
muchastheyarefor otherWater Programs. The specificcriteriafor calculatingthe civil
chargeor civil penaltyarelisted in thefollowing Worksheetaong with theas®dated
statutoryfactors(in parentheses). Notethatsepaateviolationsfoundin aninspedion
(e.g.,releasadetectioncorrosionprotection, spill preventionor overfill preventian) are
ordinarily assessedepartely onthe Worksheetgvenif theyfall underthe same
Worksheetrow. In the“Compliance History” adjustmentstaff consder prior
enforcementactivities of any WaterLaw, regulationsprders,or permitsin the preceding
36 months Prior enforement adivities includeanyactor omisson resultingin an
“enforcementesponse,&.g., aWarning Letter, NOV, or otherenforementdocument.
The Depatmentdoesnot consideMWarning LettersandNOVs thatit did not purste (e.g.,
matterstha wereclosal without theissuancef aletter of agreementgonsenor
admnistrative order, consert decree, or courtorder).

Staffshouldmark“Y” or “N” for each type of violation andapplythe appropriate
multiplier in theWorksheet Thechargeis thenenterednto the“ Amount” column.
Exceptasnoted,thecondderationsn SectiondV A through E apply, includingthe ERP
adjustnentfactors. Specia consideationsfor pleadingcivil penaltiesin §10.:118
Proceeding or in Formd Heaings arediscusedin Sedion IV F.

196 v/a. Code§ 62.1-44.15incorpoatesby referacethe penaltyamourts from Va. Code§ 62.1-44.32 For
violationsthat occurred prior to July 1, 2005,the maximumcivil charg is $25,000perviolationsperday.
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Page60

ARTICLE 9-REGULATED UST PROGRAM CIVIL CHARGE/CIVIL PENALTY

WORKSHEET
Va.Code§ 62.1:44.15
Facility/Responsible Party Reg./Id. # NOV Date
Potential for Harm
(Environmental Harm and Severity)
Data Serious M oder ate Marginal Amount
1. Violationsand Frequency* (Severity and Environmental Harm)
a. Failure to Reporta Releaseor aSuspectedRelease |Y [N $ 13,000 $ 6,500 $ 1,30(
b. CorrectiveAction /Monitoring/ClosureRepot Not |y, |y $1,300 perphasé  $700 perphas¢  $300 perphasé
Suhmitted
c. Failure to Investgate Abate or RenediateaReleas |Y [N $ 520 $ 2,600 $ 1,300
d.Tanksysten‘lnstglled,_Upgraded, Equippedpor Closed v [N |$2,600 pertark *| $1,300pertark *| $700 pertank*
Improperly (perviolation)
e. Tank SystemOperatée Improperly(perviolation) Y [N |$1,300pertark *| $700pertark*| $300 per tank *
f. No CAP or Failure to Executea CAP Y IN[ $ 2,600 $ 1,300, $ 700
g. Failure to Demonstrte Financal Assurane Y [N $ 1,300 $ 700 $ 300
h. ConplianceRecordsot Available Y IN| $ 1,300 $ 7001 $ 300
i. Improper/No Registraion Y |N |$1,300pertark *[ $700 pertark *| $300 per tank *
j. OtherViolation Component Y [N| $ 1,30 $ 700 $ 300
* pertankor, if compatments pertankcompartment
Violations and Frequency Subtotal
2. Dggree of Culpability (Severity and Compliance v IN Low =0 Medium = (x) 0.5 High = (x) 1.0
History)
3. History of Noncompliance (Compliance History) (past v |N |Subtotal1 () 0.5
36 months)
Gravity- Based Subtotal (Subtotal 1+2+3)
4. Economic Benefit of Noncompliance (Economic Benefit)
5. Ability to Pay (based on information supplied by the responsible party) (Ability to Pay)

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after

July 1, 2005, and $25,000 per day per violation for previous violations)

Comments:
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I.  DISCHARGE OF OIL TO STATE WATERS AND ABOVEGROUND STORAGE
TANKS (ART. 11)

Article 11 of the StateWater Control Law'®” establisesa uniquecivil charge

schemdor thedischage of oil to statewaters for violationsrelatedto aboveyround
storageanks(*ASTsS’), andfor violations of undegroundstoragganksnotregulatel
underArticle 9. UnderVa. Code§ 62.1-44.3420 (C):

Any peronwho violatesor causesor permitsto beviolateda provisionof
[Article 11], or areguldion, administréive or judicial orde, or termor condition
of approwal issuedunderthis article, shallbe subjectto a civil penaltyfor each
suchviolation asfollows:

1. Forfailing to obtain approval of an oil discharge contingency plan as
requiredby 8§ 62.1-44.34:15 notlessthan$1,000nor more than$50,000for the
initial violation, and$5,000perdayfor eachdayof violation thereafter;

2. Forfailing to maintain evidence of financial responsibility asrequiredby §
62.1-44.34:16 notless than$1,000nor morethan$100,000for theinitial
violation, and$5,000perdayfor each dayof violation thereafter;

3. Fordischarging or causing or permitting a discharge of oil into or upon
state waters, or owning or operating any facility, vessel or vehicle from which
such discharge originatesin violation of § 62.1-44.34:18 upto $100pergallon
of oil discharged,;

4. Forfailing to cooperate in containment and cleanup of a discharge as
requiredby 8 62.1-44.34:18or for failing to report a discharge asrequiredby 8
62.1-44.34:19 notless than$1,000nor morethan$50,000for theinitial violation,
and$10,000for eachday of violation thereafter;and

5. Forviolating or causing or per mitting to be violated any other provision of
thisarticle, or aregulation, administrative or judicial order, or term or
condition of approval issued under thisarticle, upto $32,500for each
violation. Eachdayof violation of each requiranentshall constituite a sefarae
offense.

Va.Code§862.144.34:20(D) setsout sgaratestatutoryfadorsthatmug be

consideredn Article 11 civil chargesand penalties:

thewil lfulnessof theviolation;
anyhistay of nonconpliance;

theactionsof the personin reporting containingandcleaning up any dischargeor
threatof discharge;

thedamageor injury to statewate's or theimpairment of their beneficialuse;

197v/a. Code§ 62.1-44.34:14 et seq.
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* thecostof containmentaindcleanup;

» thenatue anddegee of injury to or interference with generd health,welfareand
property;and

» theavailabletechnolog for preventing, containing reducingor eliminatingthe
dischar@.

This sectionhasthreeWorkshets to addresscivil chages andcivil penalties
underArticle 11: thefirstis for enumeatedviolationsin C (1), C (2), andC (4), assd
outabove!®® theseconds for thepergalloncharges in C (3); andthethird addressethe

remainingArticle 11 civil chagesunderC (5), includingmostAST violations

Thethird Workshee{for C (5) and mostAST violationg is usedasareothersin
this guidanceandis sdf-explanaory. This Worksheetis setup andusel muchasthe
Worksheetfor Regulated USTs;however,the statuory factorsfor Article 11 violations
mustbe considered.If thereis aspeciic violation of C (1) throughC (4), then that
violation shouldbe addessedsepaatelyon the more specificWorksheet

Forviolationsof C (1) —C (4), staff sdect the appropriatéNVorksheefs), andfill
outaseparatéVorkshee for eachviolation, evaluatingandassesing a dollar value
within therangeprovidedfor eachof the applicable statutoryfactors. Thedollarvalues
arethenaddedandaveragel as indicated onthe Workshets Forviolationsof C (3)
(e.g., oil spills),theaveragecivil chargeis multiplied by thetotd numberof gallonsof
petroleunreleasedo the environmat to determine the unadjusted otal Civil
Charge/Civi Penalyy. Thenonmmpliarce periodconsidereghouldordinarily belimited
to six months but maybe longe if, for exanple,there hasbeenaslowleak. Staffuse
bestprofessionajudgmert onthegallonsspilledif bette estimatesrenot available.

Adjustmentsmay be madein the ERP,astheyarefor generdaWaterPrograms
charges Theseadjustnentfactorsare discusse abovein SectionlV E. Thejustification
for appling anadjustmenshouldbe reasonableanddocumentedn the ERP. Notethat
thegoverningstatuteprescibesminimum penaltiedor violationsof C (1), C (2),and C
(4). Civil chargeshouldnot be mitigatedor waived belowthe statutory minimum
amounts

198 Failureto haveanoil dischage coningercy planis addessedinder SectionC (1), aspartof afailure to havethe
planapproved, asrequired.
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ARTICLE 11-CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code § 62.1-44.34:20 (C) (1), (2), and (4)

1. Statutory Factors: UseaseparateWorksheet for eachviolation. Discuss each and assign a dollar amount to each applicable factor as
follows:

C (1) for failure to obtain approval of an oil discharge contingency plan, assign a dollar amount for each factor between $1,000 and
$50,000 for theinitial violation [for each subsequent day of violation the statutorily set penalty of $5,000 per day may be used]

C (2) for failing to maintain evidence of financial responsibility, assign a dollar amount for each factor between $1,000 and $100,000 for
theinitial violation [for each subsequent day of violation the statutorily set penalty of $5,000 per day may be used]

C(4) for failing to cooperate in containment and clean-up of a discharge or failing to report a discharge, assign a dollar amount for each
factor between $1,000 and $50,000 for theinitial violation [for each subsequent day of violation the statutorily set penalty of $10,000
per day may be used]

a. Willfulness of Violation (To the extentthatthe violation appearsmore deliberate then accidental, the valueof this

factor will be higherratherthanlower.) Amount

$

b. Damage/l njury to State Waters or | mpair ment of Beneficial Use (To the extentthatdamageor imparmert is clealy demorstraed, this
factor will behigherratherthanlower. NOTE: This factoris consideredo beinapplicable to the violation of failure to obtain approal of an
ODCP or failure to maintainevidence of financial respomsibility.)

$

c. History of Noncompliance (The morenumeroughe violationscommitted by the regulatedparty in the past, the higher this factor wil | be)

$

d. Actionsin Reporting/Containing/Cleaning Up the Discharge (Themorepronpt theactionsin reporting/contairing clean-up, thelower
this factar will be. NOTE: Thisfactoris consideredo beinapplicableto theviolation of failure to obtainapprovd of an ODCPor failure to
mairtain evidenceof finandal responsibility)

$

e. Cost of Containment and Clean Up (The higherthe costsof containnentandcleanrup, thelower this factor will be. NOTE: This factor is
corsideedto beinapplicableto the violation of failure to obtainapprovalof an ODCPor failure to maintain eviderce of financid
respnsibility.)

$

f. Nature/Degree of Injury to Health, Welfare and Property (The higherthe degrees of propaty damageor persoral injury, the higherthis
factor will be. NOTE: Thisfactoris consieredto beinapplicableto the violation of failure to obtain approvd of an ODCPor failure to
mairtain evidenceof financial responsbility. )

$

g. Available Technology to Prevent/Contain/Reduce/Eliminate Discharge (Themorereadly accessibe andthecheger thetechnologyto
prever, contain,reduceor eiminate the discharge the higherthis factorwill be NOTE: This factor is corsidaedto be inapplicableto the
violation of failure to obtan approvalof an ODCP or failure to maintainevidenceof finandal respnsilility.)

$
2. Average Civil Charge Calculation
(Subtotal )/ two (2) = AverageCivil Chargefor C (1) or C 2) $
(Subtotal )/ seven(7) = AverageCivil Chargefor C 4)
3. Economic Benefit of Noncompliance $
4. Ability to Pay (based on information supplied by the party) ( )

Total Civil Charge/Civil Penalty (first-day-of-violation charge and muiti-day charge, plus economic benefit, | ¢
less ability to pay)

Comments
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ARTICLE 11-OIL SPILL CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code §62.1-44.34:20 (C) (3)

For discharging or causing or permitting a discharge of oil into or upon state waters, or owning or operating any facility, vessel or
vehicle from which such discharge originatesin violation of § 62.1-44.34:18. Use a separate Worksheet for each violation.

Facility/Responsible Party

Reg./Id#

|NOV Date

Potential for Harm

Amount

1. Statutory Factor s discuss each and assign a dollar amount to each factor between $0 and $100.

Serious Moderate Margind
a.Nature/Degreeof Injury to Health, Welfare andProperty 67-100 34-66 0-33
$
Serious Moderate Margind
b. Damage/Injury to StateWatea's or Impairmentof BeneficialUse 67-100 34-66 0-33
$
>1 Enf. Actionin Past5 Yrs. No Prlqr Enf.
c. History of Noncompiance Action
' 67-100 34-66 0-33
$
Poor Fair Excelent
d. Actionsin Reporting/Contaimg/CleanindJp the Discharge 67-100 34-66 0-33
$
e. Costof ContainmentaindClean Up (Relatve to Amountof Oil High Medium Low
: 67-100 34-66 0-33
Spilled) 3
Deliberate Negligent Non-negligent
f. Willfulnessof the Violation 67-100 34-66 0-33
$
. . Scace/
g. Available Technologyto Prevent/Contan/Reduce/Elinmate Plentiful/ Cheap Plentifu/ Costly Expensiwe
Dischage 67-100 34-66 0-33
$
Subtotal $
2. Average Civil Charge Calculation
AverageTotal Civil Chage (= Subtotal divided by seven (7)) $
3. Economic Benefit of Noncompliance $
4. Ability to Pay (based on information supplied by the party) (
Total Civil Charge/Civil Penalty (= Gallons Released (x) Average Civil Charge, plus economic benefit less ability to $

pay) (maximum of $100 per gallon)

Comments:
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ARTICLE 11 -OTHER CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va. Code § 62.1-44.34:20 (C) (5) —ail violations not otherwise specified, including most AST violations

Facility/Responsible Party Reg./Id.# NOV Date
Potential for Harm
Data Serious | Moderate | Marginal Amount
1. Violations and Frequency*
a. %L)kr)rrrﬁttlggActlon /Monitoring/ClosureReportNot Y | N |[$1,300 perphasd $ 700perphasd $ 300 perphasd
b.Tanksystemnstallled.,Upgradei, Equippedpor Closed vy | N | $2,600pertank*| $1,300pertark *| $ 700pertank*
Improperly (perviolation)
c¢. Tank SystemOperate Improperly(perviolation) Y | N [ $1,300pertank*| $ 700 pertark*| $ 300 pertank*
d. No CAP or Failureto Executea CAP Y[N|$ 2,600 $ 1,300 $ 700
e. ConplianceRecordsnot Available Y[N|$ 1,300 $ 70| $ 300
f. ImproperNo Registraion Y | N | $1,300pertank*| $ 700 per tank*| $ 300 pertank*
g. OtherViolation Component Y[N|$ 1,300 $ 700| $ 300
* per tark or, if compartmats, pertank compartmentunles otherwisenoted
Violations and Frequency Subtotal
2. Adjustments (up to 0.5 violations and frequency component per adjustment)
a. Willfulnessof theviolation
b. History of noncompliance
c. Actionsof thepersonin reporting, containingand cleaningup any dischargeor threat of discharge
d. Damageor injury to stae watersor theimpairment of their benefical use
e. Costof cortainmentandcleaaup
f. Nature anddegreeof injury to or inteferencewith generahealth,welfareandpropety
g. Availabletechnologyfor preventing, containing,reducingor eliminatingthe discharge
Adjustments Subtotal
3. Economic Benefit of Noncompliance
4. Ability to Pay (based on information supplied by the party) (

Total Civil Charge/Civil Penalty (may not exceed $32,500 per day per violation for violations on and after July 1,
2005, and $25,000 per day per violation for previous violations)

$

Note: If thereis aviolationof C (1) throughC (4), thenthe appiopriateWorksheetshould be used separaely to

addresshatviolation.
Comments:
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J.

GROUND WATER AND SURFACE WATER

With theconsenbf any perso in violation of the chapteron GroundWater
Managment,Va.Code§ 62.1-254, et seq., or its associatedeguldions,orders,or
permits,the Board may provide, in an orderissuedby the Boardagainsthe personfor
the paymentof civil chargesof $25,000for eachviolation!®® Staff shauld calculatean
appropriatecivil chargeor civil pendty usingthefollowing Worksheé

SeriousModerateandMargnal rankingsarebasedntheannualwate
withdrawds of thefadlity and the environmentaharm(e.g., groundwatermanagenent
areas,saltwaterintrusion,populdaed areasdependenbntheresourceetc.). In the
absencef specfic environmatd ham or areasmoresensitiveto exces withdrawal a
Margnal rankingis to be usal for facilities permittedto withdraw 10 million gallonsor
lessanrually, Modemtefor facilities permittedto withdraw lessthan1l billion gallorns but
morethan10 million gallonsannually andSeriousfor facilities permittedto withdraw 1
billion gallonsor moreannually In the caseof unpermited withdrawals beg
professionaljudgmentis to be usedto estimatehe annud withdraval where withdrawals
werenot meteredor readingsmaybe suspect.Chages for the categoy of violations
“Other,Violationsof Spedal ConditionsNOT listedabow, etc.” is bas& uponthe
impactor potentialimpact to theresoure and the regulatoryprogram

The Ground Water Withdrawal Civil ChargeWorksheefurtherdiscusssthe
appropriateclassificationfor violations Theviolations are generallyperoccurrence In
the“ComplianceHistory’ adustmaent, steff condgder prior violationsof anyWate Law,
regulation,order,or permit in the preceding 36 months Priorviolationsincludeany act
or omissionresultngin an“enforcenentresponsg e.g., aWarningLetter,NOV, or
otherenforcenentdoaument. The Departmentdoesnot considetWarning Lettersand
NOVsthatit did not pursue(e.g., matersthatwere closal withouttheissuane of aletter
of agreementconsenor administréive order,congntdeaeg or courtorder).

With theconsenbf any perso in violation of the chapteron Surface Water
ManagmentAreas,Va. Code§ 62.1-242, et seq., the Board may provide,in anorder
issuedby the Boardaganstthe person,for the paymentof civil chargess1,000for each
violation.*® Althoughnotrequiredby statute st&f should calculatean appopriatecivil
chargeor civil penaltyfor each violation usingthefive statutoryfactorscitedin the
Introductionof this guidance.

If the surfece waterwithdrawal is subjectto aVWPP Permit,thecivil chargeor
civil penaltyshouldbe calculdedas describedin Section IV G.

Adjustmentsmay be madein the ERP,astheyarefor generaWater Prograns
charges.Theseadjustment factorsaredisaussedabovein SectionlV_E. Thejustification
for applying anadjustmenshouldbereasonableanddocumentedn the ERP.

199y/a. Code§ 62.1-270
10yva.Code§ 62.1-252
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GROUND WATER WITHDRAWAL CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code 8§ 62.1-:270(A)

Facility/Responsible Party Reg./Id.# NOV Date
Potential for Harm
(Paentialfor Harm and Severity)
Data | Serious Moderate Marginal Amount
1 \E/rll?/: ?gﬁﬁ;ﬂd: ;?;;J ency (Severity and $ (x) occurernces | $(x) occurences | $(x) occurences
a. Daily withdrawallimits (perday) Y| N 1,000 (x) 500 (x) 100 (x)
b. Monthly withdrawa limits (permonth Y| N 2,000 (x) 1,000(x) 500(x)
c¢. Annual withdrawallimits Y| N 4,000 (x) 2,000(x) 1,000(x)
d. Failureto submit quarterly monitoring vl N 1,000 (x) 500(x) 200(x)
repats (perquarer) — —
e. Unpermittedwithdrawal Y| N | 10,000 (x) 5,000(x) 1,000(x)
f. Fallqretp submit appropratepermit vl N 4,000 (x) 2,000(x) 1,000(x)
application — — —
g. Failureto reportincomplete or improper
repating (requestedpplication, water audit, | Y[ N | 2,000 (x) 1,000(x) 500(x)
newwell, etc) (perevent)
h. Failure to mitigate Y| N | 10,000 (x) 5,000(x) 1,000(x) __ -
i. Failureto mstal] ard/ormgmtgmequnpment vl N 2,000 (x) 1,000(x) 500 (x)
or otheroperationabeficiencies — — —
j. Other,Violation of Pamit, Specal
Exceptionsor SpecialCondiionsNOT listed | Y| N 2,000 (x) 1,000(x) 500(x)
abowe (perevert)
Violations and Frequency Subtotal
2. Adjustment Factors
a.Degreeof Culpability (Severity and Y[ N Low=0 Medium=(x) 0.5 | High= (x) 1.0
Environmental Harm)
b. Histay of Noncompliancgpast36 months) _
(Compliance History) Y| N |Iif yesthen=(x) 05
c. Violation of Order or Decree(Compliance
History) Y| N n(x) 2 n(x)1 n(x) 0.5
Adjustment Subtotal
3. Economic Benefit of Noncompliance (Economic Benefit)
4.Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) (
Total Civil Charge/Civil Penalty (may not exceed $25,000 per day per violation) $

Comments:
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K. ANIMAL FEEDING OPERATIONSAND POULTRY WASTE

UnderCode§ 62.1-:44.17:1(0), permiteesin violation of confinedAnimal
Feedng Operation(* AFQO”) geneaal Virginia Pollutant Abatemen(*V PA”) permitsare
subjectto amaximumcivil chage of $2,500. Usingthe AFO Civil ChargéCivil Penaly
Worksheet staff assessppropriatecivil chargeson a persettlemat actionbasis.

In calculatingthe appropriatecivil charge staff asesgshegravity-based
componentof thechage by sdecting the approprie violation categoryandmultiplying
theindividual chargenated by the nunmber of occurrencesf theviolation. After
calcubtingchagesfor ead violation category staff add thechargedo arriveata
subtotal Thenoncompliane periodconsdered shouldgeneally belimitedto six
montrs. Aggravatingfactors,includingthreatsto humanhealth andsafay,
environmentalamagecaused by theviolation, adminigrative orde or judicial deaee
violationsor anyevidenceof deliberde actsor omissionsarethenconsidered.If an
aggrawatingfactor is pregent, staff multiply the chargesubtotalby the aggravatingactor
multiplier of 1.5andaddit to the Subtotalto arrive at thecivil charge.

Adjustmentsmay be madein the ERP,astheyarefor generaWater Prograns
charges.Theseadjustnentfactorsare discusse abovein SectionlV E. Thejustification
for appling anadjustmenshouldbereasonableanddocumentedn the ERP.

TheTotal Civil Chargeminusadjustmatsresultsin the Find Reammended
Civil Chargein theERP. In no event maythe Final Recommaended Civil Chargefor
AFO generabernit violationsexceed $2500. Howeve, onsiteviolationsnot addressed
underthe AFO section of the Water Law (e.g., dischagesof pollutantsto statewate's
without a permit),do notfall unde the stautory penaltycap andshouldbe assessed
sepaatelyusingthegenerd WaterCivil ChargéCivil Pendty Worksheet

UnderVa. Code8 62.1-44.17:1.1 poultry wastemanagenent civil chagesmay
beimposed. Any personviolating this section or its asso@tedregulationsorders,or
permits,shallbe subjectonly to the provisionsof 88 62.1-44.23and62.1-44.32(a),
exceptthatanycivil chargeshdl notexceel $2,500for anyconfinedanimalfeeding
operaton covaedby aVPA permit. A PoultryWasteCivil Chage/Civil Penalty
Worksheetfor suchviolationsfollows.

Both the AFO andthe PoultryWasteWorksheetsmayapplyto operationsvhere
bothacivities takeplace.

Adjustmentsmay be madein the ERP,astheyarefor gener&WaterProgram
charges Theseadjustnentfactorsare discusse abovein SectionlV E. Thejustificaion
for appling anadjustmenshouldbereasonableanddocumentedn the ERP.
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AFO CIVIL CHARGE/CIVIL PENALTY WORKSHEET
Va.Code§62.1:44.17:1(J)
Facility/Responsible Party Reg./Id # NOV Date
Potential For Harm
(Environmentd HarmandSeverity)
Data Serious M oder ate Marginal Amount
1. Violationsand Frequency (peroccurrenceper
inspectionunlessotherwisenoted (Severity and $(x) $() $(x)
Environmental Harm) OCCUrrences  |occurrences  |occurrences
(8) Failure to monitor sois, wasteor groundwater Y N | 1,000(x) ___ | 500(x) ___ 200(x)
(b) Failureto maintainrecords Y N | 1,000(x) ____ 500(x) 200(x)
(c) Improperdocunentaton of liner, seasnalhigh
water table,siting, designand constrution Y N 50009 30009 100(x) __
(d) Improperoperationandmantenancenf wage
storagefacility (perincident) Y N | 10D 500(x) 200 (x)
(e) Improperoperationandmaintenanc®f equipment
(per inciden) (includingbut notlimitedto checking
for leaks,calibrations havingmanufactirer's Y N | 1.0006) 500(x) __ 2000x) __
marualson site)
(f) NMP Violations (perincident) Y N | 1,000(x) __ 500(x)___ 200(x)
(9) Evidenceof breated buffersor runoff (perincidend| Y N | 1,00 (x) _ 500(x) 200(x)
(h) Operatortrainingrequirematsnot met Y N 500(x) ___ 300(x) 100(x)
(i) Insufficientnotice prior to animal placemenbr
utilization of newwastestoragefacilities Y N 500 () 30009 10009
() Improperclosureof wastestoragefacility Y N | 1,000(x) __ 500(x) 200(x)
(k) Otherviolations Y N | 1,000(x) __ 500(x) 200(x)
Violations and Frequency Subtotal
2. Adjustment Factors (multiply the Subtotal by 1.5 if any of the following factors apply) (circle) (Environmental
Harm, Compliance History, and Severity) (Add to Violations and Frequency Subtotal)
Threatto HumanHedth or ErvironmentalDamage Administrative/ Judicial Evidenceof Deliberate Act
Sdety 9 Order Viol. or Omission
Adjustment Factor Subtotal
3. Economic Benefit of Noncompliance (Economic Benefit)
4. Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) (
Total Civil Charge/Civil Penalty (not to exceed $2500 when covered by a VPA permit) $

Comments:
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POULTRY WASTE CIVIL CHARGE/CIVIL PENALTY WORKSHEET

(for any confined animal feeding operation covered by a Virginia Pollution Abatement permit)
Va.Coe 862.1-44.17:1.1

Facility/Responsible Party Reg/ld. # INOV Date
Potential For Harm
(Environmental Harm and Severity)
Data [Serious M oder ate Marginal Amount
1. Violations and Freguency (per ocairrenceper $(X) $ () $ ()
inspectionunlessotherwisenoted) (Severity occurrences occurrences occurrences
and Environmental Harm)
(a) Failure to monitor sols, wasteor
groundwater N | 1,000(x) 500(x) 200(x)
(b) Failureto maintainrecords N | 1,000(x) ___ 500(x) 200(x)
(c) Transferof more tha 10tonsof poultry
wastewithout providing the nutrientanalyss N 500(x) | 300(x)___ 100(x)
or fact sheetto recipient
(d) Improperdisposalof mortalities N | 1,000(x) 500 (x) 200(x)
(e) Improperstorageof poultry wase N [ 1,000(x) _ 500(x) 200(x)
4] Improperopgratlorgnqmalntenancaaf wastg N | 1,00000 500(x) 20004
staragefacility (perinddent)
(g) NutrientManagemenPlan(NMP)
Violations (perincident) N | 1.0000) 5000 __ 20009
(h) Improperwinter landapplication of poultry
wasteor land apgicationto soilsthatare N [ 1,000(x) 500(x) 200(x)
satuated
0] Ewdenceof breacheduffersor runoff (per N | 1,00000 500(x) 20004
inciden)
0] Imp_rpperclosureof poultry wastestorage N | 1,00000 500(x) 2000x)
facility
(k) Operatortrainingrequirematsnot met N 500(x) 300(x) ___ 100(x)
() Otherviolations N [ 1,000(x) 500(x) 200(x)
Violations and Frequency Subtotal
2. Adjustment Factor s (multiply the Subtotal by 1.5 if any of the following factors apply) (circle) (Environmental
Harm, History of Non Compliance, and Severity) (Add to the Violations and Frequency subtotal).
Threatto HumanHedth or EmvironmentalDamage Administrative/ Judicial Evidenceof Deliberate Act
Sdety % OrderViolation or Omission
Adjustment Factor Subtotal
3. Economic Benefit of Noncompliance (Economic Benefit)
4.Ability to Pay (based on information supplied by the responsible party) (Ability to Pay) ( )
Total Civil Charge/Civil Penalty (not to exceed $2,500 when covered by a VPA permit) $




ATTACHMENT 1- ACRONYMS

AFO- Animal FeedingOperation

AST — AbovegoundStorageTank

BACT - Best Available Contmol Techrology

BART: BestAvailable Rerofit Technology

BMP — BestManagmentPractices

CFR - Codeof FederdReguldions

DE - Division of Enforcenment

DMR — Discharg MonitoringRepat

E&S - ErosionandSediment

EMS — Environnmentd Managenent System

EPA-U.S.EnvironmentalProted¢ion Agency

ERP - EnforcemenRemmmendationand Plan

gpd— GallonsPer Day

HAPs- HazardousAir Pollutants

HPV - High Priority Violator

ICA —lllegal Competitive Advantage

LAER - LowestAchievable EmissionRate

MACT - Maximum Available Control Technology

NAAQS- NationalAmbientAir Qudity Standards

NESHAP- National EmissionStandardfor HazardousAir Pollutants

NOV - Noticeof Violation

NMP — NutrientManagenentPlan

NSPS- New SourcePerfornance Standard

O&M - OperationandMaintenance

PCBs - Polychlorinaed Biphenyls

PSD- Preventionof SignificantDeterioration

RACT - ReasonabldvailableControl Technology

SEP — SupplenentalEnvironmaental Prgect

SM - SyntheticMinor

SNC - Significant Nonconpliance(WaterPrograms)SignificantNoncomplier(Hazardos
WasteProgram)

SSO- SanitarySewer Overflow

STP - SewageTreatmentPlant

SWPPP- StormWaterPollution Prevertion Plan

TLV —ThresholdLimit Value

TMP — ToxicsManagenentPlan

UST - UndergroundstorageTank

VAC - Virginia Administrative Code

VOC - Volatile OrganicCompound

VPA - Virginia Pollution Abatemaent

VPDES - Virginia Pollution Discharge Elimination System

VWPP — Virginia WaterProted¢ion Permit Program



ATTACHMENT 2-ENFORCEMENT RECOMMENDATION AND PLAN - CIVIL
CHARGE/CIVIL PENALTY ADJUSTMENT FORM —ALL MEDIA

CONFIDENTIAL

(Until Enforcement Case is Completed)

(Attach to Enforcement Recommendation and Plan)

Facility/Responsible Party Per./Reg. No. Enfor cement NOV Date
Action No.
| Data Amount
Total Civil Charge/Civil Penalty from Wor ksheet(s)
1. Adjustments before Economic Benefit of Noncompliance
a. Cooperativenss/Quik Sdtlement Y N
b. Promphessof Injunctive Resporse/Goodaith Effort | Y N
to Comply
C. (Air Programsonly) — Statutory Judicial Y N
Considerations
d. (Water and Waste Programsonly) — Y N
Size/Type/Sophistication of the Owner/Oper ator
Subtotal (Consult with DE staff if over 30% of Y N
gravity-based amount)
2. Adjustmentsto Worksheet Total
a. Problemsof Proof Y N
b. Impectsor Threat of Impacts (or Lack Thereof)to Y N
HumanHealthor the Environment
C. PrecedentiaValue of the Case Y N
d. Probability of Meaningful Recoveryof a Civil Y N
Charge/@il Penalty
e. Liti gationPotential Y N
Subtotal (Consult with DE staff) Y N
3. Total Adjustments
4. Increasefor continuing or uncorrected violations, Y N
economic benefit from delay
5. Adjusted Total Civil Charge/Civil Penalty
Judifi cation:
Prepaedby:

Approvedby:




